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Washington , Tuesday, November 17 , 7.9J6 


PRESIDENT OF THE UNITED STATES. 


Executive Order 


Thanksgiving Day— 1936 


enlarging elk refuge 


By the President of the United States of America 


A PROCLAMATION 


I. FRANKLIN D. ROOSEVELT. President of the United 
States of America, hereby designate Thursday, the twenty- 
sixth day of November 1936, as a day of national thanks¬ 
giving. 

The observance of a day of general thanksgiving by all 
the people Is a practice peculiarly our own, hallowed by usage 
in the days before we were a nation and sanctioned through 

succeeding years. 

Having safely passed through troubled waters, it is our 
right to express our gratitude that Divine Providence has 
vouchsafed us wisdom and courage to overcome adversity. 
Our free Institutions have been maintained with no abate¬ 
ment of our faith in them. In our relations with other 
peoples we stand not aloof but make resolute effort to pro¬ 
mote international friendship and. by the avoidance of 
discord. to further world peace, prosperity, and happiness. 

Coupled with our grateful acknowledgment of the blessings 
it has been our high privilege to enjoy, we have a deepening 
cense of our solemn responsibility to assure for ourselves and 
our descendants a future more abundant in faith and in 
M'curity. 

Let us, therefore, on the day appointed, each in his own 
way, but together as a whole people, make due expression of 
our thanksgiving and humbly endeavor to follow in the foot¬ 
steps of Almighty God. 

IN WITNESS WHEREOF, I have hereunto set my hand and 
caused the seal of the United States of America to be 

affixed. 

DONE at the city of Washington this 12th day of Novem¬ 
ber. In the year of our I^rd nineteen hundred and 
IsealJ thirty-six, and of the Independence of the United 
States of America the one hundred and sixty-first. 


By the President: 


Franklin D Roosevelt 


R. Walton Moore 

Acting Secretary of State7 


Wyoming 

By virtue of and pursuant to the authority vested In me 
as President of the United States and by the act of June 25. 
1910. ch. 421. 36 Stat. 847. as amended by the act of August 
24, 1912, ch. 369. 37 Stat. 497, and subject to the conditions 
therein expressed and to all valid existing rights, it is ordered 
that the following-described public lands in Teton County, 
Wyoming, be. and they arc hereby, reserved and set apart 
for the use of the Department of Agriculture, as an addition 
to the Elk Refuge: 

Sixth Principal Meridian 

W 

T 41 N R 115 W 

fcoc.V iou I. 2 and 3. 8 £Nand SE l 4 NW» 4 ; 
sec. 8 . 8 HNW» 4 : 
aec. 6 . KWI 48 EV&: 

sec. 17. SWINE'* *nd NW»4. 

T. 42 N . R. 115 W , 
eec. 8 . 3E‘ 4 SE' 4 : 

sec. 9. S«*NE‘ 4 . W^SWti. *nd SE* 4 SW*4: 
sec 12. W*4NW»4; 
sec. 14. SKV 4 KE 14 ; 

aec. 15. SE^NE‘4* N‘,NW«4. SW**NW>«. NW» 4 SW‘4. and 
NE^SKv;; 
aec. 17. Mr:» 4 NW»A; 

aec. 18. NW>43Efc; , 

aec. 19, lots 1. 2. and 3; 

sec. 20. NW^NB^. SE* 4 NE%. B^ 8 W» 4 . and S^8E%: 
aec. 21 , W!.W 4 and SB^SW**; 
aec. 22. 8 VjSE‘ 4 ; 

•ec. 27. NSNE‘4. SW^NE^. SE* 4 NW*4. and NW* 4 SW*4: 

see. 28. NWI 4 and NE^SE**: 

sec. 29. N^NB**, NE»*NWV and S»*NW« 4 ; 

sec. 30. lota 3 and 4. NKS*. SB*mNW' 4 , and E^SWVi: 

aec. 33. NK^NEVi, E4NWS4. and WftSWy*. 

T. 41 N.. R. 116 W.. 
see 1 , lot 1 : 

aec. 11 . EV*NE » 4 and NE^SE*, 

T. 42 N., R. 116 W.. 
see. 24. lot 5; 

aec. 25. lot 4 and SEfVSK^. 

The reservation made by this order supersedes the tem¬ 
porary withdrawals heretofore made for elk refuge classifica¬ 
tion in so far as they affect the above-described lands. 

Franklin D Roosevelt 

The White House. 

November 14 , 1936 


(No. 22081 


(No. 7489J 


(P R Doc. 3379—^Ued, November 13.1936; 3:39 p. m. J 


(P. R Doc. 3388—Plied, November 16.1936; 10:36 a m.| 
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Executive Order 


RESERVOIR SITE RESTORATION NO. 16, REVOKING IN PART THE 
EXECUTIVE ORDER OF JUNE 8. 1926, CREATING RESERVOIR SITE 
NO. 17 

Pacific Slope Basins in California 

By virtue of and pursuant to the authority vested in me by 
the act of June 25. 1910. ch. 421, 36 Stat. 847, as amended 
by the act of August 24. 1912, chr-4169. 37 Stat. 497. the Exec¬ 
utive Order of June 8. 1926. creating Reservoir Site Reserve 
No. 17. is hereby revoked as to the following-described lands: 


Mount Diablo Meridian 


T. I N. R 14 E . 

see. 28. NUNR%NE%. W^SEl*, SE^SE**; 
fccc. 33. NViNEK. SWfcNEVi 


The White House, 

November 14, 1936. 


Franklin D Roosevelt 


Executive Order 

WITHDRAWAL OF PUBLIC LANDS FOR USE OF WAR DEPARTMENT A3 
TARGET RANGE 

Wyoming 

By virtue of and pursuant to the authority vested in me 
by the act of June 25, 1910, ch. 421. 36 Stat. 847. as amended 
by the act of August 24. 1912, ch. 369. 37 Stat, 497, and 
subject to the conditions therein expressed and to valid 
existing rights, it is ordered that the following-described 
lands be, and they are hereby, temporarily withdrawn from 
settlement, location, sale or entry, and reserved for use of 
the War Department as a target range: 

T. 66 N . R 95 W-. 

See 30. S^SEU 
See. 31. E',* 

Sec. 32. StfcNWfc, 814 
T. 55 N . R 95 W .. 

8cc. 4. WVa. SK& 

Sec. 5. E»*. NW>4, E^SWVJ 
Sec. 6. NB^NEU 
Sec 0. all 
See 10. all 

Sec 8. NUNB14. SE»iNE*4 
Bee. 15. NVi 

Executive Order No. 6S10 dated November 26. 1934, as 
amended by Executive Order No. 7274 dated January 14. 
1936, Is hereby modified to the extent necessary to make thi 
order effective. 

That portion of the 8Wy«BE% Sec. 31. T. 56 N.. R. 95 W„ 
lying within 25 feet of the center line of the transmission-lino 
right of way of the Mountain States Power Company is 
subject to the terms and conditions of section 24 of the 
Federal Water Power Act as amended CU. S. C., title 16 
sec. 818). 

This order shall continue in full force and effect unless 
and until revoked by the President or by act of Congress. 

Franklin D Roosevelt 

The Whits House. 

November 14, 1936. 

I No. 74911 

IF. R. Doc. 3387—Piled. November 10.1936; 10:36 o. m.J 


Executive Order 

PLACING THE ADMINISTRATIVE ACTS O? THE PUERTO RICO RECON¬ 
STRUCTION ADMINISTRATION UNDER THE CONTROL AND SUPER¬ 
VISION OF TIIE SECRETARY OF THE INTERIOR UNTIL FURTHER 
ORDER 

By virtue of and pursuant to the authority vested In me 
under the Emergency Relief Appropriation Act of 1935 (49 
Stat. 115) and the Act entitled “An Act to provide that fundi, 
allocated to Puerto Rico under the Emergency Relief Appro¬ 
priation Act of 1035 may be expended for permanent 
rehabilitation, and for other purposes", approved February 
11, 1036 iPublic No. 442, 74th Congress), it Is ordered that 
the administrative acts of the Administrator of the Puerto 
Rico Reconstruction Administration, In the exercise and dis¬ 
charge of the functions, duties, and authority conferred 
upon the Puerto Rico Reconstruction Administration by 
Executive Order No. 7057 of May 28. 1935, and Executive- 
Order No. 7180 of September 6. 1935. or otherwise, be. and 
they are hereby, until further order, made subject to the 
control and supervision of the Secretary of the Interior 
Executive Orders No. 7057 of May 28. 1935, and No. 7180 of 
September 6. 1935. are hereby amended accordingly. 

Franklin D Roose>telt 

The White House. 

November 14, 1936 . 


I No. 74901 

(F. R. Doc. 3385—Filed. November 16.1936; 10:36 a. m l 


(No. 74931 

| F. R. Doc. 3398—Filed, November 16.1936; 11:40 a. m.\ 















FEDERAL REGISTER, November 17, 1936 


2161 


Executive Order 

DESIGNATING ORANGE. TEXAS. AS A CUSTOMS PORT Of ENTRY 

By virtue of and pursuant to the authority vested in me by 
the act of August 1. 1914, 38 Stat. 609. 623 (U. S. C., title 19, 
j^ec. 2). I hereby designate Orange, Texas, as a customs port of 
entry in Customs Collection District No. 21 <Sablne), effective 

tills date. 

Franklin D Roosevelt 

The White House, 

November 14. 1936. 

I No. 74951 

(P. R. Doc. 3401—Plied. November 16,1936; 11:48 a.m.| 


TREASURY DEPARTMENT. 

Bureau of Internal Revenue. 

(Regulations 94) 

Income Tax Under the Revenue Act of 1936 

[The Tabic of Contents. Chapter I iIntroductory Provisions. 

Subtitle A of Title />. and Chapters II-IX (General Pro- 

visions. Subtitle B of Title /) Appeared in the Federal 

Register for Saturday . November 14. 19361 

chapter x 

Corporations Exempt From Tax 

Subtitle C—Supplemental Provisions, Supplement A—Rates 
of Tax (Supplementary to Subtitle B, Part I) 

Pec. 101. Exemptions From Tax on Corporations.— The following 
organization--! shall be exempt from taxation under this title— 

Art. 101-1. Proof of exemption.—A corporation is not ex¬ 
empt merely because it is not organized and operated for 
profit. In order to establish its exemption and thus be re¬ 
lieved of the duty of filing returns of Income and paying the 
tax. it is necessary that every organization claiming exemp¬ 
tion flic an affidavit with the collector of the district in which 
it is located, showing the character of the organization, the 
purpose for which It was organized. Its actual activities, the 
.sources of its income and its disposition, whether or not any 
of its Income is credited to surplus or may inure to the benefit 
of any private shareholder or individual, and in general all 
facts relating to its operations which affect its right to 
exemption. To such affidavit should be attached a copy of 
the charter or articles of incorporation, the by-laws of the 
organization, and the latest financial statement, showing the 
assets, liabilities, receipts, and disbursements of the organi¬ 
zation. The words “private shareholder or individual*' in 
section 10 \ refer to individuals having a personal and private 
interest in the activities of the corporation. Although religi¬ 
ous or apostolic associations or corporations exempt under 
section 101 <18) are relieved from paying the tax. they are 
required to flic returns of income (sec article 101 <18)-1). 

In the case of the particular classes of organizations listed 
below, the following additional information should be em¬ 
bodied In or attached to, and made a part of, the affidavit 
referred to above: 

(1) Fraternal beneficiary societies, orders, or associations: 
(a) The number of subordinate lodges in active operation. 
<£>) whether periodical meetings arc actually held; 

<2) Building and loan associations and cooperative banks: 

These associations and banks shall submit the information 
required by Questionnaire, Form 1027, copies of which may be 
obtained from any collector: 

»3 1 Corporations, community chests, funds, or foundations 
claiming exemption under section 101 (6): To what extent Jhe 
activities of the organization Involve carrying on propaganda, 
or otheiwise attempting to influence legislation; 

<4> Educational organizations: In addition to the informa¬ 
tion called for in t3) above, whether any of the shareholders 


are paid by the organization, and If so, the reason for each 
such payment and the amount thereof; 

(5) Hospitals: In addition to the Information called for 
in (3) above, whether nonpay patients are accepted; 

<6) Business leagues: (a) A statement of the services per¬ 
formed for members. <&) a statement of the services per¬ 
formed for nonmembers: 

(7) Clubs: The income received from the use of the facili¬ 
ties by the general public; 

(8) Benevolent life insurance associations: <a> The num¬ 
ber of counties in which the association accepts risks, (6) 
copies of the policies or certificates of membership: 

(9) Mutual insurance companies: <a> Copies of the policies 
or certificates of membership; (6) if any substantial amount 
of income is claimed to be held for the payment of losses 
or expenses, a statement based upon a reliable table of loss 
experience demonstrating that the amount so held for the 
payment of losses is reasonably necessary: or in the case 
of expenses, a statement based upon reliable statistics show¬ 
ing that the expenses were incurred or that in all probability 
they will be incurred; 

(10> Farmers* cooperative associations: These associations 
shall submit the information required by Questionnaire, 
Form 1028. copies of which may be obtained from any col¬ 
lector: 

(11) Holding companies: ia) The name of the organiza¬ 
tion for which it holds title. <b) the information necessary 
to establish the exemption, under section 10U of the organi¬ 
sation for which title is held. 

The collector, upon receipt of the affidavit and other 
papers, will forward them to the Commissioner for decision 
as to whether the organization is exempt. 

When an organization has established its right to exemp¬ 
tion. it need not thereafter make a return of income or any 
further showing with respect to its status under the taw. 
unless it changes the character of its organization or opera¬ 
tions or the purpose for which it was originally created. 
But see article 101 <18>-1 with respect to religious or apos¬ 
tolic associations or corporations. Collectors will keep a list 
of all exempt corporations, to the end that they may oc¬ 
casionally inquire into their status and ascertain whether 
or net they are observing the conditions upon which their 
exemption is predicated. 

The exemption under section 101 referred to In this article 
and articles 101 2)-l to 101 <13)-1 from filing returns 

of Income does not apply to returns of information <see 
sections 147 to 149). 

(Ssc. 101. Exemptions From Tax on Corporations.] 

(Tin? following organisations shall be exempt from taxation under 
this title—| 

(I> Labor, agricultural, or horticultural organisations: 

Art. 101 Labor, agricultural, and horticultural or¬ 

ganizations .—The organizations contemplated by section 101 
(I) as entitled to exemption from income taxation are those 
which— 

(1) Have no net income Inuring to the benefit of any mem¬ 
ber; 

<2> Are educational or instructive in character: and 

(3) Have as their objects the betterment of the conditions 
of those engaged in such pursuits, the improvement of the 
grade of their products, and the development of a higher de¬ 
gree of efficiency In their respective occupations. 

Organizations such as county fairs and like associations of 
a quasi public character, which are designed to.encourage 
the development ol better agricultural and horticultural prod¬ 
ucts through a system of awards, and whose income from 
gate receipts, entry fees, and donations is used exclusively to 
meet the necesary expenses of upkeep and operation, are thus 
exempt. On the other hand, associations which have for 
their purpose, for example, the holding of periodical race 
meets, the profits from which may inure to the benefit of their 
shareholders, arc not exempt. Similarly, corporations en¬ 
gaged in growing agricultural or horticultural products for 
profit are not exempt from tax. 
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[See 101. Exemption* From Tax cm Corpora:lone.] 

[The following organizations ahull be exempt from taxation under 
this title—| 

(21 Mutual savings banka not having a capital stock repre- 
Ben ted by Phare®: 

Art. 101 <2)~1. Mutual savings banks. —In order that a 
corporation may be entitled to exemption as a mutual sav¬ 
ings bank, it must appear that it is an organization— 

(11 Which has no capital stock repiesented by shares, and 
(2) Whose earnings, less only the expenses of operation, 
are distributable wholly among the depositors. 

If it appears that the organization has shareholders who 
participate in the profits, the organization will not be 
exempt. 

A mutual savings bank need not be incorporated or be 
under public supervision, unless, in either case a State statute 
so requires, nor need it serve the public in general, in order 
to be exempt. It may confine its business to a designated 
class of individuals, such as employees of a single corporation. 
Without losing its exempt status. 

8ec 101. Exemptions From Tax cm Corporations.] 

The following organizations shall be exempt from taxation under 
this ttUo—] 

(3) Fraternal beneficiary societies, orders, or associations. (A) 
operating under the lodge system or for the exclusive benefit of 
the members of a fraternity Itself operating under the lodge 
system; and (D) providing for the payment of life, sick, accident, 
or other benefits to the members of such society, order, or asso¬ 
ciation or their dependents; 

Art. 101 C3> —1. Fraternal beneficiary societies. — A fraternal 
bew/fleiary society is exempt from tax only if operated undor 
the “lodge system* 9 , or for the exclusive benefit of the mem¬ 
bers of a society so operating. “Operating under the lodge 
system” means carrying on its activities under a form of or¬ 
ganization that comprises local branches, chartered by a par¬ 
ent organization and largely self-governing, called lodges, 
chapters, or the like. In order to be exempt it is also neces¬ 
sary* that the society have an established system for the pay¬ 
ment to Its members or their dependents of life. sick, accident, 
or other benefits. 

[Sec. 101. Exemptions From Tax on Corporations.] 

[The following organizations shall be exempt from taxation 
under this title—] 

(4) Domestic building and loan association* substantially all 
the bUElne&s of which is confined to making loons to members; 
and cooperative banks without capital stock organized and oper¬ 
ated for mutual purposes and without profit; 

Art. 101 <4)-L Building and loan associations and coop¬ 
erative banks. —A building and loan association organized 
pursuant to and operating in accordance with the laws of 
the United States or a State or Territory thereof, substan¬ 
tially all the business of which association is confined to 
making loans to members, is entitled to exemption. 

Cooperative banks without capital stock organized and 
operated for mutual purposes and without profit are exempt. 
Credit unions such as Uiose organized under the laws of 
Massachusetts, being In substance and in fact the same as 
cooperative banks, are likewise exempt from tax. 

[Sec. 101. Exemptions From Tax on Corporations.] 

[The following organizations ahull be exempt from taxation 
under this title—J 

(6) Cemetery companies owned and operated exclusively for 
the benefit of their member* or which are not operated for 
profit; and any corporation chartered solely for burial purposes 
os a cemetery corporation and not permitted by It* charter to 
engage In any business not necessarily incident to that purpose, 
no part of the net earnings of which Inures to the benefit of any 
private shareholder or individual; 

Art. 101 <5)-l. Cemetery companies. —A cemetery com¬ 
pany may be entitled to exemption— 

(D If it is owned by and operated exclusively for the 
benefit of its lot owners who hold such lots for bona fide 
burial purposes and not for purpose of resale, or 
(2) If it is not operated for profit. 

Any cemetery corporation chartered solely for burial pur¬ 
poses and not permitted by Its charter to engage in any 
business not necessarily incident to that purpose, is exempt 
from income tax, provided that no part of its net earnings 


inures to the benefit of any private shareholder or individ¬ 
ual. A cemetery company which fulfills the other require¬ 
ments of the Act may be exempt, even though it issues pre¬ 
ferred stock entitling the holders to dividends at a fixed 
rate, not exceeding the legal rate of interest in the State of 
incorporation, or 8 percent per annum, whichever is greater, 
on the value of the consideration for which the stock was 
issued, provided that its articles of incorporation require— 

(1) That the preferred stock shall be retired at par as 
soon as sufficient funds available therefor arc realized from 
sales, and 

(2) That all funds not required for the payment of divi¬ 
dends upon or for the retirement of preferred stock shall be 
used by the company for the care and improvement of the 
cemetery property. 

[8tc. 101. fTxenipHonx From Tax on Corporations.] 

[The following organizations shall be exempt from taxation 
under this title—] 

(6) Corporations, and any community chest, fund, or founda¬ 
tion. organized and operated exclusively for religious, charitable, 
scientific, literary, or educational purposes, or for the prevention 
of cruelty to children or animals, no part of the net earnings 
of which inures to the benefit of any private shareholder or in¬ 
dividual. and no substantial part of the activities of which Is 
carrying on propaganda, or otherwise attempting, to Influence 
legislation; 

Art. 101 (6)-l. Religious, charitable. scientific . literary, 
and educational organizations and community chests. —In 
order to be exempt under section 101 (6), the organization 
must meet three tests: 

(1) It must be organized and operated exclusively for one 
or more of the specified purposes; 

(2) Its net income must not inure in whole or in part 
to the benefit of private shareholders or individuals: and 

<3) It must not by any substantial part of Its activities 
attempt to influence legislation by propaganda or otherwise. 

Corporations organized and operated exclusively for char¬ 
itable purposes comprise, in general, organizations for the 
relief of the poor. The fact that a corporation established 
for the relief of indigent persons may receive voluntary con¬ 
tributions from the persons intended to be relieved will not 
necessarily deprive it of exemption. 

An educational organization within the meaning of the 
Act is one designed primarily for the improvement or de¬ 
velopment of the capabilities of the individual, but. under 
exceptional circumstances, may include an association whose 
sole purpose is the instruction of the public, or an association 
whose primary purpose is to give lectures on subjects useful 
to the individual and beneficial to the community, even 
though an association of either class has incidental amuse¬ 
ment features. An organization formed, or availed of. to dis¬ 
seminate controversial or partisan propaganda is not an edu¬ 
cational organization within the meaning of the Act 
Since a corporation to be exempt under section 101 (6) 
must be organized and operated exclusively for one or more 
of the specified purposes, an organization which has certain 
religious purposes and which also manufacturers and sells 
articles to the public for profit, is not exempt under section 
101 <6> even though its property is held in common and its 
profits do not Inure to the benefit of individual members of 
the organization. See section 101 (18) as to religious or 
apostolic associations or corporations. 

A corporation otherwise exempt under section 101 (6) does 
not lose Its status as an exempt corporation by receiving in¬ 
come such as rent, dividends, and interest from investments, 
provided such income is devoted exclusively to one or more 
of the purposes specified in that section. 

Money contributed by members of an organization to a 
common fund to be applied to the relief of the particular 
members of the organization or their families when in sick¬ 
ness, unemployed, in want, or under other disability, is not 
a cHhritable fund. 

[Sec. 101. Exemptions From Tax on Corporations .[ 

[The following organization* .shall be exempt from taxation under 
this title—) 

(7) Business leagues, chambers of commerce, real-estate 
boards, or boards of trade, not organized for profit and no part 
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of the net earning* of which tnurefl to the benefit of any private 
shareholder or Individual; 

Art. 101 C7>—1. Business leagues, chambers of commerce, 
real estate boards, and boards of trade. —A business league 
is an associattion of persons having some common business 
interest, the purpose of which is to promote such common 
interest and not to engage In a regular business of a kind 
ordinarily carried on for profit. It is an organization of 
the same genera! class as n chamber of commerce or board 
of trade. Thus its activities should be directed to the im¬ 
provement of business conditions of one or more lines of 
business as distinguished from the performance of particular 
.services for individual persons. An organization whose pur¬ 
pose is to engage in a regular business of a kind ordinarily 
carried on for profit, even though the business is conducted 
on a cooperative basis or produces only sufficient Income to 
be self-sustaining, is not a business league. An association 
i ngaged in furnishing information to prospective investors, 
to enable them to make sound investments, is- not a business 
league, since its activities do not further any common busi¬ 
ness interest, even though all of its income is devoted to the 
purpose stated. A stock exchange is not a business league, 
a chamber of commerce, or a board of trade within the 
meaning of the law and is not exempt from tax. 

(Sec. 101. Exemptions From Tax on Corporations .| 

(The following organizations shall be exempt from taxation under 
tills title—| 

(8) Civic leagues or organizations not organised for profit 
but operated exclusively for the promotion of social welfare, or 
local associations of employees, the membership of which is lim¬ 
ited to the employees of a designated person or persons in a par¬ 
ticular municipality, and the net earnings of which are devoted 
exclusively to char! table, educational, or recreational purposes; 

Art. 101 (8>-l. Civic leagues and local associations of em¬ 
ployees. —Civic leagues entitled to exemption under section 
101 (8) comprise those not organized for profit but operated 
exclusively for purposes beneficial to the community as a 
whole, and. in general, include organizations engaged in pro¬ 
moting the welfare of mankind, other than organizations 
comprehended within section 101 (6). Certain local associa¬ 
tions of employees are also expressly entitled to exemption 
under section 101 (8). The Act prescribes as conditions to 
exemption <I) that the membership of such an association 
be limited to the employees of a designated person or persons 
in a particular municipality. and (2) that the net earnings of 
the association be devoted exclusively to charitable, educa¬ 
tional. or recreational purposes. Sec article 101 i6)-l with 
reference to the meaning of "charitable’* and "educational" 
and article 101 (10-1 as to the meaning of "local" as used 
in the Act. 

(Bsc. 101. Exemptions From Tax on Corporations .| 

(The following organizations shall be exempt from taxation under 
this title—| 

(01 Clubs organized and operated exclusively for pleasure, recre¬ 
ation. and other nonprofitable purposes, no part of the net earn¬ 
ings of which Inures to the benefit of any private shareholder; 

Art. 101 (9)-l. Social clubs, — The exemption granted by 
section 101 (9) applies to practically all social and recreation 
clubs which are supported by membership fees. dues, and 
assessments. If a club, by reason of the comprehensive 
powers granted in its charter, engages in traffic, in agricul¬ 
ture, or horticulture, or in the sale of real estate, timber, etc., 
for profit, such club is not organized and operated exclusively 
for pleasure, recreation, or social purposes, and any profit 
realized from such activities is subject to tax. If a club, 
otherwise exempt, sells any of its property at a profit, it is not 
exempt for the taxable year for which the profit is taxable. 

|Sir. 101. Exemption* From Tax on Corporations.) 

The following organizations shall be exempt from taxation under 
IhU title—| 

(10) Benevolent life insurance associations of a purely local 
character, mutual ditch or Irrigation companies, mutual or co¬ 
operative telephone companies, or like organizations; but only if 
85 per centum or more of the Income consists of amounts col¬ 
lected from members for the sole purpose of meeting losses and 
expenses; 


Art. 101 (10)-1. Local benevolent life insurance associa¬ 
tions, mutual irrigation and telephone companies , and like 
organisations. —It Is a prerequisite to exemption under section 
101 <10) that at least 85 percent of the Income of the organi¬ 
zation shall consist of amounts collected from members for 
the sole purpose of meeting losses and expenses. If an or¬ 
ganization Issues policies for stipulated cash premiums, or If 
It requires advance deposits to cover the cost of the insurance 
and maintains investments from which more than 15 percent 
of its income Is derived, it is not entitled to exemption. On 
the other hand, an organization may be entitled to exemp¬ 
tion. although it makes advance assessments for the role 
purpose of meeting future losses and expenses, provided that 
the balance of such assessments remaining on hand at tlie 
end of the year is retained to meet losses and expenses or Is 
returned to members. 

The phrase "of a purely local character" applies to benev¬ 
olent life insurance associations, and not to the other 
organizations specified in section 101 (10>. It applies, how¬ 
ever. to any organization seeking exemption on the ground 
that it is an organization similar to a benevolent life Insurance 
association. An organization of a purely local character is 
one whose business activities are confined to a particular com¬ 
munity. place, or district, irrespective, however, of political 
subdivisions. If the activities of an organization are limited 
only by the borders of a State it can not be considered to be 
purely local in character. 

[Sxc. 101. Exemptions From Tax cm Corporations.) 

(The following organizations shall be exempt from tnxauon under 
this title—| 

(U| Farmers' or other mutual hall, cyclone, casualty, or fire 
insurance companies or associations (including in ter Insurers and 
reciprocal underwriters) the Income cf which is used or held for 
the purpose of paying losses or expenses; 

Art. 101 (ll)-l. Farmers' or other mutual hail . cyclone . 
casualty, or fire insurance companies or associations. —To be 
exempt under section 101 (11) the business of the organiza¬ 
tion must be purely mutual and its income must be used or 
held solely for the purpose of paying losses or expenses. 
Neither the extent of the territory in which the company may 
properly operate nor the fact that it accepts premium deposit; 
instead of assessments is decisive as to its exemption. The 
writing of nonmutual insurance regardless of amount will 
deprive a company of the exemption. 

The term "casualty" as used in section 101 (11) is limited 
to those forms of indemnity Insurance providing for payment 
of loss or damage to property or personal injury to third 
persons resulting from accident or some such unanticipated 
contingency other than fire or the elements, and does not 
include indemnity from loss through accident resulting in 
bodily injury to, or death of. the insured. 

(Sec 101. Exemptions From Tax on Corporations. 1 
(The following organization?* shall be exempt from taxation under 
thU title—1 

(12) Formers', fruit growers*, or like associations organised and 
operated on a cooperative basis (a) for the purpose of marketing 
the products of members or other producers, and turning back to 
them the proceeds of sales, leas the necessary marketing expenses, 
on the basis of either the quantity or the value of the products 
furnished by them, or <b) for the purpose of purchasing supplies 
und equipment for the use of members or other persons, and turn¬ 
ing over such supplies aud equipment to them at actual cost, plus 
neceesary expenses Exemption shall not be denied any such asso¬ 
ciation because It has capital stock. U the dividend rate of *uch 
stock is fixed at not to exceed the legal rate of Interest in the State 
of incorporation or 8 per centum per annum, whichever U greater, 
on the value of the consideration for which the stock wo* issued, 
and If substantially all such stock (other than nonvoting preferred 
stock, the owners of which ore not entitled or permitted to partici¬ 
pate. directly or indirectly, in the profits of the association, upon 
dissolution or otherwise, beyond the fixed dividends) Is owned by 
producers who market their products or purchase their supplies 
and equipment through the association: nor shall exemption be 
dsn led any such association because there Is accumulate*! and 
maintained by It a reserve required by State law or a reasonable 
reserve for any necessary purpose. Such an association may mar¬ 
ket the product* of nonmembers in an amount the value of which 
docs not exceed the value of th« products marketed for members, 
and may purchase supplies and equipment for nonmeinbcr* In an 
amount the value of which doea not exceed the value of the 






FEDERAL REGISTER, November 17, 1936 


216-1 


supplies and equipment purchased for members, provided the 
value of the purchases made for persons who arc neither members 
nor producers does not exceed 15 per centum of the value of all 
Its purchase* Business done for the United Slates or any of Its 
agencies EhaU be disregarded In determining the right to exemp¬ 
tion under this paragraph; 

Art. 101 (12)—1. Farmers* cooperative marketing and pur¬ 
chasing associations. —(a) Cooperative associations engaged 
In the marketing of farm products for farmers, fruit growers, 
live stock growers, dairymen, etc., and turning back to the 
producers the proceeds of the sales of their products, less the 
necessary operating expenses, on the basis of the products 
furnished by them, are exempt from income tax and shall 
not be required to file returns. For Instance, cooperative 
dairy companies which are engaged in collecting milk and 
disposing of it or the products thereof and distributing the 
proceeds, less necessary operating expenses, among the pro¬ 
ducers upon the basis of the quantity of milk or of butter fat 
in the milk furnished by such producers, are exempt from the 
tax. If the proceeds of the business arc distributed in any 
other way than on such a proportionate basis, the associa¬ 
tion docs not meet the requirements of the Act and is not 
exempt. In other words, nenmember patrons must be 
treated the same as members in so far as the distribution of 
patronage dividends is concerned, that is, if products arc 
marketed for nomnembor producers, the proceeds of the sale, 
less necessary* operating expenses, must be returned to the 
patrons from the sale of whose goods such proceeds result, 
whether or not such patrons are members of the association. 
In order to show its cooperative nature and to establish com¬ 
pliance with the requirement of the Act that the proceeds of 
sales, less necessary expenses, be turned back to all producers 
on the basis of the products furnished by them, it is necessary 
for such an association to keep permanent records of the busi¬ 
ness done both with members and nonmembers. The Act 
does not require, however, that the association keep ledger 
accounts with each producer selling through the association. 
Any permanent records which show that the association was 
operating during the taxable year on a cooperative basis in 
the distribution of patronage dividends to all producers will 
suffice. While under the Act patronage dividends must be 
paid to all producers on the same basis, this requirement is 
complied with if an association. Instead of paying patronage 
dividends to nonmember producers in cash, keeps permanent 
records from which the proportionate shares of the patronage 
dividends due to nomnember producers can be determined, 
and such shares are made applicable toward the purchase 
price of a share of stock or of a membership in the 
association. 

An association which has capital stock will not tor such 
reason be denied exemption, (1) if the dividend rate of such 
stock is fixed at not to exceed the legal rate of Interest In 
the State of incorporation or 8 percent per annum, whichever 
is greater, on the value of the consideration for which the 
stock was issued, and (2) if substantially all of such stock 
<with the exception noted below) is owned by producers who 
market their products or purchase their supplies and equip¬ 
ment through the association. Any ownership of stock by 
others than such actual producers must be satisfactorily ex¬ 
plained in the association's application for exemption. The 
association will be required to show that the ownership of its 
capital stock has been restricted as far as possible to such 
actual producers. If by statutory requirement all officers of 
an association must be shareholders, the ownership of a 
share of stock by a nonproducer to qualify him as an officer 
will not destroy the association’s exemption. Likewise, If a 
shareholder for any reason ceases to be a producer and the 
association is unable, because of a constitutional restriction 
or prohibition or other reason beyond the control of the 
association, to purchase or retire the stock of such nonpro- 
duccr,* the fact that under such circumstances a small 
amount of the outstanding capital stock is owned by share¬ 
holders who are no longer producers will not destroy the 
exemption. The restriction placed on the ownership of 
capital stock of an exempt cooperative association shall not 
apply to nonvoting preferred stock, provided the owners of 
such stock are not entitled or permitted to participate, di¬ 


rectly or Indirectly, in the profits of the association, upon 
dissolution or otherwise, beyond the fixed dividends. The 
accumulation and maintenance of a reserve required by State 
statute, or the accumulation and maintenance of a reasonable 
reserve or surplus for any necessary purpose, such as to pro¬ 
vide for the erection of buildings and facilities required in 
business or for the purchase and installment of machinery 
and equipment or to retire indebtedness incurred for such 
purposes, will not destroy the exemption. An association 
will not be denied exemption because it markets the products 
of nonmembers, provided the value of the products marketed 
for nonmerabers doc 3 not exceed the value of the products 
marketed for members. Anyone who shares In the profits of 
a farmers* cooperative marketing association, and is entitled 
to participate in the management of the association, must be 
regarded as a member of such association within the mean¬ 
ing of section 101 (12). 

(6) Cooperative associations engaged in the purchasing of 
supplies and equipment for farmers, fruit growers, live¬ 
stock growers, dairymen, etc., and turning over such sup¬ 
plies and equipment to them at actual cost, plus the neces¬ 
sary operating expenses, are exempt. The term "suppllej 
and equipment" as used in section 101 (12) includes gro¬ 
ceries and all other goods and merchandise used by farmers 
in the operation and maintenance of a farm or farmer’s 
household. The provisions of paragraph (a) relating to a 
reserve or surplus and to capital stock shall apply to asso¬ 
ciations coming under this paragraph. An association which 
purchases supplies and equipment for nonmembers will not 
for such reason be denied exemption, provided the value of 
the purchases for nonmembers docs not exceed the value of 
the supplies and equipment purchased for members, and 
provided the value of the purchases made for nonmembers 
who are not producers does not exceed 15 percent of the 
value of all its purchases. 

<c) In order to be exempt under either (a) or (h) an as¬ 
sociation must establish that it has no net income for its 
own account other than that reflected in a reserve or sur¬ 
plus authorized in paragraph (a). An association engaged 
both in marketing f&rm products and in purchasing supplier 
and equipment is exempt if a? to each of its functions it 
meets the requirements of the Act. Business done for the 
United States or any of its agencies shall be disregarded in 
determining the right to exemption under section 101 (12) 
and this article. An association to be entitled to exemption 
must not only be organized hut actually operated in the 
manner and for the purposes specified in section 101 <12>. 

|Sic. 101. Exemptions From Tax on Corporations.] 
jThe following organizations rhaU be exempt from taxation 
under till* title—) 

(13) Corporation* organized by an association exempt unde’' 
the provision.* of paragraph (12), or mombern thereof, for the 

E urpose of financing the ordinary crop operattosi* of such moth¬ 
ers or other producers, and operated in conjunction with such 
association. Exemption ah all not be denied any such corpora¬ 
tion because it has capital stock. If the dividend rale of such 
stock is fixed at not to exceed the legal rate of interest in the 
State of Incorporation or B per centum per annum, whichever 
la greater, on the value of the com!deration for which the stock 
was issued, and If substantially all such stock (other than 
nonvoting preferred clock. the owners of which are not entitled 
or permitted to participate, directly or indirectly, in the profit* 
of the corporation, upon dissolution or otherwise, beyond the 
fixed dividends) is owned by such association, or members 
thereof; nor shall exemption be denied any such corporation 
because there Is accumulated and maintained by it u reserve 
required by State law or a reasonable reserve for any necessary 
purpose; 

Art. 101 (13)—1. Corporations organized to finance crop op¬ 
erations. —Corporations organized by farmers' cooperative 
marketing or purchasing associations, or the members thereof, 
for the purpose of financing the ordinary crop operations of 
such members or other producers are also exempt, provided 
the marketing or purchasing association is exempt under sec¬ 
tion 101 (12). and the financing corporation is operated in 
conjunction with the marketing or purchasing association. 
The provisions of article 101 (12>-1 relating to a reserve or 
surplus and to capital stock shall also apply to corporations 
coming under this article. 
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Cooperative organizations engaged In occupations dissimilar 
from those of farmers, fruit growers, and the like, such as 
marketing building materials, are not exempt. 

|8»c 101. Exemptions From Tax on Corporations | 

I The following organizations shall be exempt from taxation under 
i title—| 

(14) Corporations organised for the exclusive purpose of holding 
title to property, collecting income therefrom, and turning over 
the entire amount thereof. lew expenses, to an organisation which 
tUclf is exempt from the tax imposed by this title; 

(15) Corporations organized under Act of Congress, if such cor¬ 
porations arc Instrumentalities of the United Stales and If. under 
such Act. os amended and supplemented, such corporations ore 
exempt from IVderal income taxes: 

(16) Voluntary employees* beneficiary associations providing far 
the payment of life. sick, accident, or other benefit* to the mem¬ 
bers of such association or their dependents. If (A) no part of 
their net earnings inures (other than through such payments) 
to the benefit of any private shareholder or individual, and (B) 
85 per centum or more of the Income consists of amounts 
lected from members for the sole purpose of making such pay¬ 
ments and meeting expenses; 

(17) Teachers’ retirement fund associations of a purely local 
character. If (A) no port of their net earnings inures (other than 
through payment of retirement benefits) to the benefit of any 
private shareholder or individual, and (B) the Income consists 
solely of amounts received from public taxation, amounts re¬ 
ceived from assessment* upon the teaching salaries of members, 
arul Income In respect of investments. 

(18) Religious or apostolic associations or corporations. It such 
associations or corporations have a common treasury or com¬ 
munity treasury, even if such associations or corporation engage 
in business for the common benefit of the members, but only If 
the members thereof include (at the time of filing their returns) 
In their gross income their entire pro-rata shares, whether dis¬ 
tributed or not. of the net income of the association or corpora¬ 
tion for such year. Any amount so Included in the gross in¬ 
come of a member shall be treated as a dividend received. 

Art. 101 (18)— 1. Religious or apostolic associations or cor- 
porations. —Religious or apostolic associations or corpora¬ 
tions ore exempt from taxation under Title I if they have 
a common treasury or community treasury, even though they 
engage In business for the common benefit of the members, 
provided each of the members includes (at the time of 
filing his return) in his gross Income his entire pro-rata 
share. whether distributed or not, of the net income of the 
association or corporation for the taxable year of the associa¬ 
tion or corporation ending with or during his taxable year. 
Any amount so included in the gross income of a member 
shall be treated as a dividend received. 

Every association or corporation claiming exemption as a 
religious or apostolic association or corporation under the 
provisions of section 101 (18) and this article shall make for 
each taxable year a return stating specifically the items of 
its gross income and deductions, and its net income, and 
there shall be attached to the return as a port thereof a state¬ 
ment showing the name and address of each member of the 
association or corporation and the amount of his distributive 
share of the net income of the association or corporation for 
sueh year. If the taxable year of any member is different 
from the taxable year of the association or corporation, the 
distributive share of the net income of the association or 
corporation to be included in the gross income of the mem¬ 
ber for his taxable year shall be based upon the net income 
of the association or corporation for the taxable year of the 
association or corporation ending within the taxable year of 
tile member. 

^ CHAPTER XI 

Corporations Used to Avoid Surtax 

Sec. 102. Surtax on Corporations Improperly Accumulating Sur¬ 
plus— 

(«) Imposition of tax; —There shall be levied, collected, and paid 
tor each taxable year (in addition to other taxes Imposed by this 
title) upon the net income of every corporation (other than a 
personal holding company as defined In section 351) If such corpo¬ 
ration. however created or organized. Is formed or availed of for 
the purpose of preventing the imposition ol the surtax upon its 
r-Iureholdtra or the shareholders of any other corporation, through 
the medium of permitting earnings or profits to accumulate Instead 
of being divided or distributed— 

(!l In* the case of corporations not subject to the surtax on 
undistributed profits Imposed by section 14. a surtax equal to the 
sum of the following: 


25 per centum of the amount of the retained net income not 
in excess of $100,000, plus 

35 per centum of the amount of the retained net Income in 
excess of $100,000. 

(2) In the case of corporations subject to the surtax on undis¬ 
tributed profits Imposed by section 14. a surtax equal to the &um 
of the following: 

16 per centum of the amount of the retained net income not 
In excess of $100,000. plus 

25 per centum of the amount of the retained net Income In 
excess of $100,000. 

(b) Prima facie evidence. —The fact that any corporation is a 
mere holding or Investment company, or that the carnlngK or 
profits ore permitted to accumulate beyond the reasonable needs of 
the business, shall be prima facie evidence of a purpose to avoid 
surtax upon shareholders. 

(c) Definitions, —As used In this title— 

(1) Special adjusted net income.—The term “special adjusted 
net income” means the net Income minus the sum of— 

(A) Taxes. —Federal Income, war-profits, and cxcces-pro&U 
taxes paid or accrued during the taxable year, to the e 

not allowed os a deduction by section 23. but not Including the 
tax imposed by this section or a corresponding section of a 
prior Income-tax law. 

(B) Diiallotced charitable, etc., contributions —Contribu¬ 
tions or gifts, not otherwise allowed as a deduction, to or for 
the use of donees described in section 23 (o). for the purposes 
therein specified. 

(C) Disalloiced losses. —Looses from sales or exchanges of 
capital assets which are disallowed as a deduction by section 
117 (d). 

(D> Bank af/Ulates. —In the case of a. holding company affil¬ 
iate (as defined in section 2 of the Banking Act of 1033). the 
amount allowed as a credit under section 26 (d). 

(E) National mortgage associations.— In the case of a na¬ 
tional mortgage association created under Title III of the 
National Housing Act. the amount allowed as a credit under 
section 26 <e). 

(2) Retained vet income. —The term ’Tetaincd net Income” 
means the special adjusted net Income minus the sum of the 
dividends paid credit provided In section 27 and the credit pro¬ 
vided in section 26 (c). relating to contracts restricting dividends. 
For the purposes of this subsection, such credits ahali be com¬ 
puted by substituting in section 26 (c) and In section 27 for 
the words ’ adjusted net Income*’ wherever appearing In such 
sections the words "special adjusted net income.** 

(d) Payment of surtax on pro rata shares.- The tax Imposed 
by this section shall not apply 11 (1) all the shareholders of the 
corporation Include (at the time of filing their returns) in their 
gross income their entire pro rata shares, whether distributed or 
not. of the retained net income of the corporation for such year, 
and (2) 90 pccentum or more of such retained net income is so 
included In the gross income of shareholders other than corpora¬ 
tions. Any amount so Included in the gross income of a nhore- 
holder shall be treated as a dividend received. Any subsequent 
distribution made by the corporation out of earnings or profits 
for such taxable year shall. If distributed to any ahareholder who 
has so included In his gross income his pro rata nhare. he exempt 
from tax In tho amount of the share so Included. 

(e) Tax on personal holding companies.— For surtax on personal 
holding companies, see section 351. 

Art. 102-1. Taxation of corporation formed or utilized for 
avoidance of surtax. —Section 102 Imposes (In addition to 
other taxes imposed by Title I) a graduated income tax or 
surtax upon any domestic or foreign corporation formed or 
availed of to avoid the imposition of the individual surtax 
upon Its shareholders or the shareholders of any other 
corporation through the medium of permitting earnings or 
profits to accumulate Instead of dividing or distributing them. 
However, personal holding companies, as defined in section 
351. being taxed separately in accordance with the provisions 
thereof, are excepted from taxation under section 102. The 
surtax imposed by section 102 applies whether the avoidance 
was accomplished through the formation or use of only one 
corporation or a chain of corporations. For example, if 
the capital stock of the M Corporation is held by the N 
Corporation so that the dividend distributions of the M 
Corporation would not be returned as Income subject to the 
individual surtax until distributed in turn by the N Corpora¬ 
tion to its individual shareholders, nevertheless the surtax 
imposed by section 102 applies to the M Corporation, if that 
corporation is formed or availed of for the purpose of 
preventing the imposition of the individual surtax upon the 
individual shareholders of the N Corporation. 

A foreign corporation, whether resident or nonresident, 
formed or availed of for 'ho purpose specified in section 102 is 
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subject to the tax imposed thereunder if it derives income 
from sources within the United States as defined and de¬ 
scribed in section 119 and (1) is composed in whole or in 
part of shareholders who are citizens or residents of the 
United States and therefore subject to the surtax with 
respect to distributions of the corporation or (2) is composed 
tn whole or in part of nonresident alien individuals engaged 
in trade or business within the United States or having an 
office or place of business therein and therefore subject to 
the surtax with respect to distributions of the corporation 
which if made would constitute income from sources within 
the United States (see section 119) or (3) is composed in 
whole or in part of corporate shareholders subject to the tax 
imposed by section 14 or (4) is composed In whole or in part 
of other foreign corporations where any beneficial interest 
therein is owned directly or indirectly by any shareholder 
specified in (1), (2). or <3>. On the other hand, even though 
a foreign corporation, whether resident or nonresident, de¬ 
rives income from sources within the United States, if it la 
composed entirely of nonresident alien individuals who are 
not engaged in trade or business within the United States and 
who do not have an office or place of business therein the tax 
Imposed by section 102 will not apply, as such individuals 
would not be subject to the surtax with respect to distribu¬ 
tions of the corporation (see section 211 <a)). 

For the computation of the surtax see article 102-4. 

Art. 102—2. Purpose to avoid surtax .—The Act provides two 
prima facie presumptions of the existence of a purpose to 
avoid surtax. The fact (1) that any corporation is a mere 
holding or investment company, or (2) that the earnings 
or profits arc permitted to accumulate beyond the reasonable 
needs of the business, constitutes prima facie evidence of a 
purpose to avoid the individual surtax. A corporation having 
practically no activities except holding property, and collect¬ 
ing the income therefrom or Investing therein, shall be con¬ 
sidered a holding company within the meaning of section 102. 
If the activities further include, or consist substantially of, 
buying and selling stocks, securities, real estate, or other in¬ 
vestment property (whether upon an outright or a marginal 
basis) so that the income is derived not only from the invest¬ 
ment yield but also from profits upon market fluctuations, 
the corporation shall be considered an investment company 
within the meaning of section 102. 

The assumed purpose to avoid the individual surtax is sub¬ 
ject to disproof by competent evidence like any other Ques¬ 
tion. Proof of the purpose, therefore, depends upon the par¬ 
ticular circumstances of each case. In other words, the pur¬ 
pose may be evidenced by circumstances other than the pre¬ 
sumptions specified in the Act. A corporation is subject to 
taxation under section 102 when It is formed or availed of for 
tho purpose of preventing the imposition of the Individual 
surtax regardless of whether it is a mere holding or invest¬ 
ment company, or whether the accumulations, if any. are in 
excess of the business needs. On the other hand, the statu¬ 
tory presumptions will be overcome if the corporation can 
show, by a disclosure of all the facts, that it was neither 
formed nor availed of for the purpose of avoiding the indi¬ 
vidual surtax, but the mere fact that it distributed a large 
portion of its earnings for the year in question is not suffi¬ 
cient to overcome the presumption. All the circumstances 
which might be construed as evidence of the purpose can not 
be outlined. Among other things the following will be taken 
into consideration in determining the existence of such pur¬ 
pose: (1) Dealings between the corporation and its share¬ 
holders such as withdrawals by the shareholders as personal 
loans or the expenditure of funds by the corporation for the 
personal benefit of the shareholders and (2) the investment 
by the corporation ot undistributed earnings in assets having 
no reasonable connection with the business. 

Art. 102-3. Unreasonable accumulation of profits .—An ac¬ 
cumulation of earnings or profits (Including the undistributed 
earnings or profits of prior years) is unreasonable if it is 
not required for the purposes of the business, coasidering all 
the circumstances of the case. It is not Intended, however, 
to prevent reasonable accumulations of surplus for the needs 
of the business if the purpose is not to prevent the imposi¬ 


tion of the surtax. No attempt is here made to enumerate 
all the ways in which earnings or profits of a corporation 
may be accumulated for the reasonable needs of the business. 
Undistributed income is properly accumulated if retained for 
working capital needed by the business; or if invested in 
additions to plant reasonably required by the business; or 
if in accordance with contract obligations placed to the credit 
of a sinking fund for the purpose of retiring bonds issued by 
the corporation. *nie nature of the investment of earnings 
or profits is Immaterial if they are not in fact needed in the 
business. Among other things, the nature of the business, 
the financial condition of the corporation at the close of the 
taxable year, and the use of the undistributed earnings or 
profits will be considered in determining the reasonableness 
of the accumulations. 

The business of a corporation is not merely that which it 
has previously carried on. but includes in general any line 
of business which it may undertake. However, a radical 
change of business when a considerable surplus 1ms been 
accumulated may afford evidence of a purpose to avoid the 
surtax. If one corporation owns the stock of another cor¬ 
poration in the same or a related line of business and in 
effect operates the other corporation, the business of the 
latter may be considered in substance although not in legal 
form the business of the first corporation. Earnings or 
profits of the first corporation put into the second through 
the purchase of stock or otherwise may, therefore, if a sub¬ 
sidiary relationship is established, constitute employment of 
the income in its own business. Investment by a corporation 
of its income in stock and securities of another corporation 
is not of itself to be regarded as employment of the income 
in its business. The business of one corporation may not 
be regarded as Including the business of another unless the 
other corporation is a mere instrumentality of the first; to 
establish this it is ordinarily essential that the first corpora¬ 
tion own all or substantially all of the stock of the second. 

The Commissioner, or any collector upon direction from the 
Commissioner, may require any corporation to furnish a state¬ 
ment of its accumulated earnings and profits, the name and 
address of. and number of shares held by each of its share¬ 
holders, and the amounts that would be payable to each, if 
the income of the corporation were distributed. (See section 
148 <Ch> 

Art. 102-4. Computation of retained net income .—In ascer¬ 
taining the tax basis for corporations subject to the provisions 
of section 102, the “special adjusted net income'* is first com¬ 
puted. This is accomplished in the case of a domestic cor¬ 
poration by subtracting from the corporation net income, as 
defined in sections 21 and 204. (a) Federal income, war- 
profits. and excess-profits taxes paid or accrued during the 
taxable year, to the extent not allowed as a deduction by 
section 23 <c). but not including the graduated income tax or 
surtax imposed by section 102 or corresponding sections of 
prior Revenue Acts; <b> contributions or gifts not otherwise 
allowed as a deduction to or for the use of donees described in 
section 23 (o) for the purposes therein specified: <c) losses 
from sales or exchanges of capital assets which are disallowed 
as a deduction by section 117 (d). In the case of (1) a hold¬ 
ing company affiliate (as defined in section 2 of the Banking 
Act of 1933) and (2) a national mortgage association created 
under Title m of the National Housing Act, the “special ad¬ 
justed net Income” means net income (referred to above) less 
the amount of the respective credits allowed under section 
26 (d) and (e) in addition to the deductions enumerated tn 
(a), (b). and (c) above. In the case of a foreign corporation, 
whether resident or nonresident, which files or causes to be 
filed a return the “special adjusted net income** means the net 
income from sources within the United Stales (gross income 
from sources within the United States, as defined and de¬ 
scribed in section 119, minus statutory deductions) less the 
amount of the deductions enumerated in (a), (b), and <c> 
above. In the case of a foreign corporation, whether resi¬ 
dent or nonresident, which files no return the “special ad¬ 
justed net income** means the gross income from sources 
within the United States, as defined and described in section 
119, without the benefit of the deductions enumerated in (a), 









FEDERAL REGISTER, November 17. 1936 


21G7 


<b). and <c> above, or any other deductions. (See section 

1333.) 

The “special adjusted net Income” includes Interest upon 
< bligatlons of the United States and obligations of a cor¬ 
poration organized under Act of Congress, if such corpora- 
on is an instrumentality of the United States, except as pro¬ 
dded In section 22 (b> (4 k The “special adjusted net in¬ 
come” does not include interest on obligations of States or 
Territories of the United States or any political subdivision 
hereof or of the District of Columbia or of the possessions of 
The United States. 

The “retained net income” is computed by subtracting 
from the “special adjusted net income” described above, (a) 
the amount of the dividends paid credit provided iri section 
27 and (b) the amount of the credit provided In section 
26 <c) relating to contracts restricting the payment of divi¬ 
dends. For the purpose of determining “retained net in- 
come” such credits shall be computed under the provisions of 
ectlons 26 (c) and 27. but upon the basis of the “special 
adjusted net income” described above instead of the “adjusted 
net income” referred to in those sections. 

Art. 102-5. Payment of surtax on pro rata shares .—The 
urtax imposed by section 102 does not apply to any taxable 
year if (1) all the shareholders of the corporation, that is. 
every shareholder of record as of the last day of the taxable 
year, include at the time of filing their returns, in their gross 
income their entire pro rata shares, whether distributed or 
not, of the retained net income of the corporation for the 
:.ixable year of such corporation ending with or during their 
mxable years (amended returns for such purpose may not be 
used) and (2) 90 percent or more of the corporation’s re- 
rat nod net income Is included in the gross Income of share¬ 
holders other than corporations—1. e.. taxpayers subject to 
normal tax and surtax on individuals. Thus if the retained 
net income were $100,000 and other corporations, shareholders 
of record as of the last day of the taxable year, owned in the 
aggregate 11 percent of the stock in the taxpayer corporation, 
the pro rata shares of shareholders other than corporations 
would be $39,000. Since such sum would be less than 90 per¬ 
cent of the retained net income the election of the share¬ 
holders to be taxed under section 102 <d> would not be avail¬ 
able. If all the shareholders elect to adopt this alternative 
method, the pro rata shares of the corporation’s retained net 
jneome so included In the gross income of a shareholder shall 
be treated as a dividend received, -and any subsequent dis¬ 
tribution made by the corporation out of the earnings or prof¬ 
its lor such taxable year shall, if distributed to any share¬ 
holder who has so included in his gross income his distribu¬ 
tive share, be exempt from tax in the amount of the share 
so included. The tax Imposed by section 192 is in addition to. 
aud is separate and distinct from, the normal tax imposed by 
section 13 and the surtax imposed by section 14. both of which 
apply notwithstanding the election of all the shareholders, 
under section 102 (d), to include in their gross income their 
entire pro rata share of the retained net income of the 
corporation. 

chapter xn 

Tax on Citizens and Corporations of Foreign Countries — 
Ranks and Trust Companies—Sate of Oil and Gas 
Properties 

Sec. 103. Rates of Tax on Citizens and Corporations of Certain 
Foreign Countries. —Whenever the President fiud* that, under the 
*w» of any foreign country, citizens or corporations of the United 
fctatcfi are being subjected to discriminatory or extraterritorial taxe*. 
Vhc President shall so proclaim and the rates of tax imposed by 
-TUons II. 12. 13. 201 <b). 204 (a). 211 (a), and 231 (a) shall, for 
the taxable year during which such proclamation la made and for 
each taxable year thereafter, be doubled In the case of each citizen 
and corporation of auch foreign country: but the tax at «uch 
doubled rate shall be considered as imposed by sections 11. 12. 13, 
1X>1 (b). 204 (a). 211 (a), or 231 (a), os the case may be In no 
rM * «hall thl» section operate to Increase the taxes Imposed by 
uch sections (computed without regard to this section) to an 
amount In excess of 80 per centum of the net Income of the tax¬ 
payer. Whenever the President finds that thr laws of any foreign 
country with respect to which the President has made a proclama¬ 
tion under the precoding provisions of this section have been 
modified so that discriminatory and extraterritorial taxes applicable 

Nc. 170-2 


to citizens and corporations of the United States have been removed, 
he ahaU so proclaim, and the provisions of this section providing 
for doubled rates of tax shall not apply to any citizen or corporation 
of such foreign country with respect to any taxable year beginning 
after such proclamation is made. 

Sec. 104 Banks and Trust Companies. — 

(a) Definition —As used in this section the term "bank” means 
a hank cr trust company incorporated and doing business under 
the laws of the United States (including lews relating to the Dis¬ 
trict of Columbia), of any State, or of any Territory, a substantial 
part of the bustne » of which consists of receiving deposits and 
making Ioann and discounts, or of exercising fiduciary powers sim¬ 
ilar to those permitted to national bank* under rsecilon 11 <k) of 
the Pederal Reserve Act, as amended, and which tr. cubject by taw 
to supervision and examination by State or Federal authority hav¬ 
ing supervision over banking Institutions 

(b) Kate of tax —Banks shall be taxable In the same manner as 
other corporation!*, except that they shall not be subject to the 
surtax imposed by section 14. and except that the normal tax im¬ 
posed by section 13 shall be at the rate of IS per centum Instead 
of at the rates provided In such section. 

Sec. 105. Sate of Oil or Gas Properties—In the case of a bona Ado 
sale of any oil or go* property, or any interest therein, where the 
principal value of the property has been demonstrated by prospect¬ 
ing or exploration or discovery work dene by the taxpayer, the por¬ 
tion of the tax imposed by section 12 attributable to such olo 
shall not exceed 30 per centum of the selling price of such prop¬ 
erty or ltitcrost. 

CHAPTER Xin 

Gain or Loss — Recognition, Basis . Determination 

Supplement B—Computation of Net Income (Supplementary 
to Subtitle B. Part ni 

8xc. III. Determination of Amount of, and fUecynition of. Gain 
or Loss. 

in) Computation of gain or loss .—The gain from the sale or other 
disposition of property aliall he tb** excess of the amount rralizod 
therefrom over the adjusted barn provided In tcction 113 tb) for 
determining gam. and the Joes shall be the excess of the adjusted 
basis provided In such section fer determining less* over the amount 
realized 

(b) Amount realized. —The amount realized from the sale or 
other disposition of property shall be the turn of any money received 
plus the fair market value of the property (other than money) 
received. 

(c) Recognition of gain or loss —In the cose of a sole or exchange, 
the extent to which the gain or low determined under this ruction 
shall be recognized far the pux poses of this title, shall be determined 
under the provisions of section 112. 

(d) installment sales. —Nothing in this section j hail be construed 
to prevent (in the case of property cold under contract providing 
for payment In installments) the taxation of that portion of Any 
installment payment representing gain or profit in the year in which 
ruch payment u received. 

Art. 111-1. Computation of gain or loss. —Except as other¬ 
wise provided, the' Act regards as Income or as loss sustained, 
the gain or loss realized from the conversion of property into 
cash, or from the exchange of property for other property 
differing materially either in kind or in extent. The amount 
realized from a sale or other disposition of property is the 
sum of any money received plus the fair market value of 
any property which is received. The fair market value of 
property is a question of fact, but only In rare and extraordi¬ 
nary cases will property be considered to have no fair market 
value. The general method of computing such gain or loss 
is prescribed by section 111, which contemplates that from 
the amount realized upon the sale or exchange there shall 
be withdrawn a sum sufficient to restore the adjusted basis 
prescribed by section 113 (b) (1. e.. the cost or other basis 
provided by section 113 (a), adjusted for receipts, expendi¬ 
tures, losses, allowances, and other items chargeable against 
and applicable to such cost or other basis). The amount 
which remains after the adjusted basis has been restored to 
the taxpayer constitutes the realized gain. If the amount 
realized upon the sale or exchange Is Insufficient to restore 
to the taxpayer the adjusted basis of the property, a loss is 
sustained in the amount of the insufficiency. The basis may 
be different depending upon whether gain or loss is being 
computed. 

Even though property is not sold or otherwise disposed of. 
gain (Includible in gross income under section 22 <aj as 
“gains or profits and income derived from any source what¬ 
ever”) Is realized if the sum of all the amounts received 
which are required by section 113 <b> to be applied against 
the basis of the property exceeds such basis. On the other 
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hand, a loss is not ordinarily sustained prior to the sale or 
other disposition of the property, for the reason that until 
such sale or ether disposition occurs there remains the. pos¬ 
sibility that the taxpayer may recover or recoup the adjusted 
basis of the property. Until some identifiable event fixes 
the actual sustaining of a loss and the amount thereof the 
Act takes no account of it. The provisions of this para¬ 
graph may be Illustrated by the following example: 

Example .—A purchased certain shares of stock subsequent 
to February 28. 1913. for $10,000. On January 1, 1936. A’s 
adjusted basis for the stock had been reduced to $1,000, by 
reason of receipts and distributions described In section 113 
ib> <1> (A* and <D>. He received in 1938 a further distribu¬ 
tion of $5,000. being a distribution described in section 113 
(b) (1) <D). This distribution applied against the adjusted 
basis as required by section 113 <b> (1) <D> exceeds that 
basis by $4,000. The amount of the excess, namely. 04,000, is 
a gain realized by A in 1936 includible, as a gain from the 
stock, in gross income in his return for that calendar year. 
In computing gain from the stock, as in adjusting basis, no 
distinction is made between items of receipts or distributions 
described in section 113 <b). If A sells the stock in 1937 for 
$5,000. he realizes in 1937 a gain of $5,000. since the adjusted 
basis of the stock for the purpose of computing gain or loss 
from the sale is zero. 

In the case of property sold cn the installment plan, special 
rules for the taxation of the gain are prescribed in section 44. 

Bee 112. Recognition o/ Cain or Less. 

(a) General rule .—Upon the Mile or exchange of property the 
entire amount of the gain or loss. determined under /seelion 111, 
shall be recognized, except os hereinafter provided in thin section, 

Axt. 112 (a) -1. Sales or cxctianges. —The extent to which 
the amount of gain or loss, determined under section 111. 
from the sale or exchange of property Ls to be recognized, is 
governed by the provisions of section 112. The general rule 
is that the entire amount of such gain or loss is to be recog¬ 
nized. 

An exception to the general rule is made by section 112 (b) 

(1) to <5>. inclusive, in the case of certain specifically de¬ 
scribed exchanges of property in which at the time of the 
exchange particular differences exist between the property 
parted with and the property acquired, but such differences 
are more formal than substantial. As to these, the Act pro¬ 
vides that such differences shall not be deemed controlling, 
and that gain or loss shall not be recognized at the time 
of the exchange. The underlying assumption of these excep¬ 
tions is that the new property is substantially a continua¬ 
tion of the old investment still unliquidated; and. in (he case 
of reorganizations, that the new enterprise, the new cor¬ 
porate structure, and the new property are substantially con¬ 
tinuations of the old still unliquidated. 

The Act makes specific provision for the case in which. In 
addition to property which may be received tax free on the 
exchange, there is received as boot other property or money. 
In such a case gain ls recognized to the extent of the boot 
(see section 112 <c) and <d)>, but no loss of any kind is 
recognhed (see section 112 <e>>. 

The exceptions from the general rule requiring the recog¬ 
nition of ill gains and losses, like other exceptions from a 
rule of taxation of general and uniform application, are 
stnctly construed and do not extend either beyond the words 
or the underlying assumptions and purposes of the ex¬ 
ception. Nonrcccgnltion is accorded by the Act only if the 
exchange is one which satisfies both (1) the specific descrip¬ 
tion in the Act of an excepted exchange, and (2) the under¬ 
lying purpose for which such exchange i3 excepted from the 
general rule. The exchange must be germane to, and a nec¬ 
essary Incident of, the investment or enterprise in hand. 
Th? relationship of the exchange to the venture or enter¬ 
prise is always material, and the surrounding facts and cir¬ 
cumstances must be shown. As elsewhere, the taxpayer 
claiming the benefit of the exception must show himself 
within the exception. 

To canstUute an exchange within the meaning of section 
112 <bl (1) to (5)* inclusive, the transaction must be a re¬ 


ciprocal transfer of property, as distinguished from a trans¬ 
fer of property for a money consideration only. 

See section 112 <b) (6) with respect to nonrecognition of 
gain or loss upon the receipt by a corporation of property 
distributed in complete liquidation of another corporation 
under certain specifically described circumstances. 

(Src. 112. Recognition of Gain or £ 0 * 9 .] 
lb) Exchanges solely in kind ,— 

(1) Property held for productive use or investment, —No gain 
or loss shall be recognised if property held for productive use in 
trade or business or for investment (not Including stock In trad- 
or other property held primarily for calc, nor stocks, bonds 
note*, chores in action, certificate* of trust or beneficial inter***, 
or other securities or evidences of Indebtedness or Interest) is 
exchanged solely for property of a like kind to be held either for 
productive use in trade or business or for Investment. 

Art. 112 <b) <1>-1. Property held for productive use in trade 
or business or for investment.—As used In section 112 (b> (1). 
the words "like kind** have reference to the nature or char¬ 
acter of the property and not to Its grade or quality. One 
kind or claw of property may not. under this paragraph, be 
exchanged for property of a different kind or class. The 
fact that any real estate involved is improved or unimproved 
is not material, for such fact relates only to the grade or 
quality of the property and not to Its kind or class. Unpro¬ 
ductive real estate held by one other than a dealer for future 
use or future realization of the Increment in value is held for 
investment and not primarily for sale. 

No gain or loss is recognized if (1) a taxpayer exchanges 
property held for productive use in his trade or business, to¬ 
gether with cash, for other property of like kind for the samo 
use. such as a truck for a new truck or a passenger automo¬ 
bile for a new passenger automobile to be used for a like 
purpose, or (2) a taxpayer who is not a dealer in real estate 
exchanges city real estate for a ranch or farm, or a leasehold 
of a fee with 30 years or more to run for real estate, or im¬ 
proved real estate for unimproved real estate, or (3) a tax¬ 
payer exchanges Investment property and cash for invest¬ 
ment property. 

Gain or loss is recognized if a taxpayer exchanges (1) 
Fourth Liberty lean percent bonds for new Treasury 
bonds maturing October 15. 104S, or (2) a real estate mort¬ 
gage for bonds of the Home Owners’ Loan Corporation. 

[Six. 112. Recognition of Gam or Lo&s.] 

|(b) Exchanges solely in kind .—J 

(2) Stock for slock of same corporation. —No gain or low shrill 
be recognized If common slock in a corporation b exchanged 
solely for common stock In the mine corporation, or If pre f er re d 
stock in a corporation Is exchanged solely for preferred stock In 
the some corporation. 

Art. 112 (b> <2)-l. Stock for stock of the'same corpora¬ 
tion .—The exchange, without the recognition of gain or loss, 
of common stock for common stock or of preferred stock for 
preferred stock. In the same corporation is not limited to a 
transaction between a stockholder and the corporation; it 
Includes an exchange between two Individual stockholders. 
However, gain or loss will be recognized if stock is exchanged 
for bonds, or preferred stock is exchanged for common stock, 
or common stock is exchanged for preferred stock in the 
same corporation, unless the exchange is made in connection 
with a “reorganization.” If a taxpayer exchanges common 
stock in one corporation for common stock in another cor¬ 
poration gain or loss is recognized unless the exchange is 
made in connection with a “reorganization.” 

ISxc. 112. Recognition of Gain or Loss. J 
|(b) Exchanges solely in kind .— | 

(3) Stock for stock on reorganization. —No gain or loss shall 
be recognized If stock or securities In a corporation a party to a 
reorganization are. in pursuance of the plan of reorganization, 
exchanged solely for stock or securities In such corporation or in 
another corporation a party to the reorganization. 

(4) Same— Gain of corporation.—No gain or loai shall be 
recognized It a corporation a party to a reorganization exchanges 
property. In pursuance of the plan of reorganization, solely for 
stock or securities In another corporation a party to the 
reorganization. 

(5) Transfer to corporation controlled by transferor.—No gain 
or loss shall be recognized If property U transferred to a corpora- 
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item by one or more persons solely In exchange for stock or 
securities in such corporation, and Immediately after the ex¬ 
change such person or persons are In control of the corporation; 
but In the case of an exchange by taro or more persons this 
paragraph shall apply only If the amount of the stock and 
securities received by each U substantially in proportion to his 
Interest In the property prior to the exchange. 

Art. 112 <b) <5)-l. Transfer of property to corporation 
controlled by transferor. —As used in section 112 (b) (5). the 
phrase "one or more persons** includes individuals, trusts or 
estates, partnerships and corporations (see section 1001); 
and to be in "control" of the transferee corporation such 
person or persons must own immediately after the transfer 
at least 80 percent of the total combined voting power of 
all classes of stock entitled to vote and at least 80 percent 
of the total number of shares of all other classes of stock 
of such corporation. (See section 112 <h).> The phrase 
"immediately after the exchange** does not necessarily re¬ 
quire simultaneous exchanges by two or more persons, but 
comprehends a situation where the rights of the parties have 
been previously defined and the execution of the agreement 
proceeds with an expedition consistent with orderly pro¬ 
cedure. 

Example l .—A owns certain real estate which cost him 
$50,000 in 1920, but which has a fair market value of $150,000 
in 1936. He transfers this property to the M Corporation, 
a newly formed company, for all the latter’s capital stock. 
No gain or loss is recognised from the transaction. 

Example 2.—C owns a patent right worth $25,000 and D 
owns a manufacturing plant, worth $75,000. C and D 
organize the R Corporation with an authorized capital stock 
of $100,000. C transfers 1 Us patent right to the R Corpora¬ 
tion for $25,000 of its stock and D transfers his plant to the 
new corporation for $75,000 of its stock. No gain or loss to 
Cj>r D is recognized. 

Example 3 .—B owns certain real csttae which cost him 
$50,000 in 1920. but which has a fair market value of $200,000 
in 1936. He transfers the property to the N Corporation in 
1936 for 78 percent of all classes of stock of the corporation, 
the remaining 22 percent of the stock of the corporation 
having been issued by the corporation in 1933 to other per¬ 
sons for cash. B realizes a taxable gain of $150,000 on this 
transaction. (See section 112 (h>.) 

Art. 112 (b> (5>-2. Records to be kept and information to 
be filed. —Every person who receives the stock or securities of 
a controlled corporation for property under section 112 (b) 
<5) shall file with his income tax return for the taxable year 
in which the exchange takes place a complete statement of 
all facts pertinent to the nonrecognition of gain or loss upon 
such exchange, including— 

1. A description of the property transferred, or of his In¬ 
terest in such property, together with a statement of the 
cost or other basis thereof, adjusted to the date of the 

transfer, and 

2. A statement of the amount of stock or securities and 
other property or money received in the exchange. The 
amount of each kind of stock or securities and other property 
received shall be set forth at Its fair market value at the 
date of the exchange. 

Every such controlled corporation shall file with its income 
lax return for the taxable year in which the exchange takes 

place: 

(1) A full description of all property received from the 
transferors, together with a statement of the coat or other 
basis thereof in the hands of the transferors adjusted to the 
date of the transfer, and 

(2> A statement of the amount of stock or securities and 
other property or money which passed to the transferors in 
the transaction, together with a full statement of the amount 
of the Issued and outstanding stock and securities of such 
controlled corporation immediately* after the exchange and of 
t he ownership of each transferor of each class of stock of such 
controlled corporation immediately after the exchange (show¬ 
ing ius to each class the number of shares and percentage 
aimed and the voting power of each share). 


Permanent records In substantial form shall be kept by 
every taxpayer who participates in a tax-free exchange under 
section 112 (b) (5) showing the cost or other basis In his 
hands of the transferred property, and of the amount of stock 
or securities and other property or money received, in order 
to facilitate the determination of gain or loss from a subse¬ 
quent disposition of such stock or securities and other prop¬ 
erty recetved in the exchange. 

I See 112 Recognition of Gain or Loss ] 

((b) Exchanges solely in kind.— | 

(G* Property received by corporation on complete liquidation 
of another - No gain or loss shall be recognised upon the receipt 
by a corporation of property distributed in oomplete liquidation 
of another corporation. Vor the purposes of this paragraph a 
distribution shall be considered to be in complete liquidation 
only if— 

(A) the corporation receiving such property wus. on the 
date of the adoption of the plan of liquidation, and has 
continued to be at all times until the receipt of the property, 
the owner of stock (in such other corporation) possessing at 
least 80 per centum of the total combined voting power of all 
classes of stock entitled to vote and the owner of at least 
80 per centum of the total number of r.hare* of all other 
classes of stock (except nonvoting rtock which Is limited and 
preferred as to dividends), and was at no time on or after 
the date of the adoption of the plan of liquidation and until 
the receipt of the property the owner of a greater percentage 
of any class of stock than the percentage of such class owned 
at the time of the receipt of the property: an<V 

(B) no distribution under the liquidation was mads before 
the first day of the first taxable year of the corporation 
beginning after December 31. 1935; and cither 

(C) the distribution la by such other corporation in complete 
cancellation or redemption of all its stock, and the transfer 
of all the property occurs within the taxable year; in auch case 
the adoption by the stockholders of the resolution under which 
Is authorized the distribution of all the o»«$t* of *.uch corpora¬ 
tion in complete cancellation or redemption of all its stock, 
shall be considered an adoption of a plan of liquidation, even 
though no time for the completion of the transfer of the 
property is specified in such resolution; or 

<D> such distribution is one of a scries of distributions by 
such other corporation In complete cancellation or redemption 
of all Os stock in accordance with a plan of liquidation under 
which tbo transfer of all the property under the liquidation 
is to be completed within three years from the close? of the 
taxable year during which Is made the first of the series of 
dlstnbutlonr. under the plan, except thst tf such transfer Is 
not completed within such period, or If the taxesyer does 
not continue qualified tinder subparagraph (A)‘until the 
completion of such transfer, no distribution under the plan 
ehall be considered a distribution In complete liquidation. 

If such transfer of all the property docs not occur within the 
taxable year the Commissioner may require at the taxpayer such 
bond, or waiver of the statute of limitations on assessment and 
collection, or both, as be, may deem necessary to insure, if the 
transfer of the property Is not oomplrtcd within such three-year 
period, or If the taxpayer docs not continue qualified under sub¬ 
paragraph (A) until the completion of auch transfer, the assess¬ 
ment and collection of ail Income, war-profit*, and oxcesi-profits 
taxes then imposed by law for such taxable year or subsequent 
taxable years, to the extent attributable to property so received. 
A distribution otherwise constituting a distribution in complete 
liquidation within the meaning of this paragraph shall not be 
considered as not constituting such a distribution merely be¬ 
cause it docs not constitute a distribution or liquidation within 
the meaning of the corporate law under which the distribution la 
made; snd for the purposes of this paragraph a transfer of prop¬ 
erty of such other corporation to the taxpayer tholl not be con¬ 
sidered as not constituting a distribution (or one of a -cries of 
distributions) in complete cancellation or redemption of all the 
stock of such other corporation, merely because the carrying out 
of the plan involves <i) the transfer under the plan to the tax¬ 
payer by such other corporation of property, not attributable to 
ahores owned by the taxpayer, upon an exchange described in 
paragraph (4) of this xubscctlon. and (U) the complete cancella¬ 
tion or redemption under the phm. as a result of exchanges 
described in paragraph (3) of this subsection, of the? shares not 
owned by the taxpayer. 

Art. 112 (b) « 6>—1. Distributions in liquidation of sub¬ 
sidiary corporation. —< a) General. —Under the general rule 
prescribed by section 115 (c> for the treatment of distribu¬ 
tions in liquidation of a corporation, amounts received by 
one corporation in complete liquidation of another corpora¬ 
tion arc treated as in full payment in exchange for stock In 
such other corporation, and gain or loss from the receipt of 
such amounts is to be determined as provided in section 111. 
The scope of this treatment is governed by the meaning of 
the term "amounts distributed in complete liquidation of a 
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corporation" as used in section 115 (c). Section 112 (b) (6> 
excepts from the general rule property received, under cer¬ 
tain specifically described circumstances, by one corporation 
as a distribution in complete liquidation of another corpora¬ 
tion and provides for the nonrecognition of gain or less in 
those cases which meet the statutory requirements. Section 
112 <i> places a limitation on the application of section 112 
<b) <6> In the case of foreign corporations. 

<b) Requirements for 7 tonrecognition of gain or loss. —The 
nonrccognition of gain or loss is limited to the receipt of such 
property by a corporation which is the actual owper of 
stock (in the liquidating corporation) possessing at least 80 
percent of the total combined voting power of all classes of 
stock entitled to vote and the owner of at least 80 percent 
of the total number of shares of all other classes of stock 
(except nonvoting stock which is limited and preferred as 
to dividends). The Act expressly requires that the recipient 
corporation must have been the owner of the specified 
amount of such stock on the date of the adoption of the 
plan of liquidation and have continued so to be at all times 
until the receipt of the property. The Act also expressly 
requires that the recipient corporation shall, at no time on 
or after the date of the adoption of the plan and until the 
receipt of the property, be the owner of a greater percentage 
of any class of stock than the percentage of such class owned 
at the time of the receipt of the property. If the recipient 
corporation does not continue qualified with respect to the 
ownership of stock of the liquidating corporation and if the 
failure to continue qualified occurs at any time prior to the 
completion of the transfer of all the property, the provisions 
for the nonroccgniUon of gain or loss do not apply to any 
distribution received under the plan. 

The provisions of section 112 (b) (0) do not apply to any 
liquidation if any distribution in pursuance thereof has been 
made before the first day of the first taxable year of the 
recipient corporation beginning after December 31. 1935. 
Section 112 <b) <6> of the Revenue Act of 1934, as added by 
section 110 of the Revenue Act of 1935. relating to the non- 
recognition of gain or loss in the case of liquidations begun 
after August 30. 1935, is inoperative and docs not apply to 
any liquidation, regardless of when it was made. 

To constitute a distribution in complete liquidation within 
the meaning of section 112 <b) (6), the distribution must be 
(a) made by the liquidating corporation in complete cancel¬ 
lation or redemption of all its stock in accordance with a 
plan of liquidation or d» one of a series of distributions In 
complete cancellation or redemption of all its stock in ac¬ 
cordance with a plan of liquidation. It is essential that a 
status of liquidation exist at the time the first distribution is 
made under the plan and that such status continue to the 
date of dissolution of the corporation. A status of liquidation 
exists when the corporation ceases to be a going concern and 
its activities arc merely for the purpose of winding up its 
affairs, paying its debts, and distributing any remaining bal¬ 
ance to Its shareholders. A liquidation may be completed 
prior to the actual dissolution of the liquidating corporation, 
but no liquidation is completed until the liquidating corpo¬ 
ration and the receiver or trustees in liquidation are finally 
divested of all the property (both tangible and intangible), 
(See article 22 (a)-21.) 

If a transaction constitutes a distribution in complete liqui¬ 
dation within the meaning of tltc Act and satisfies the re¬ 
quirements of section 112 (b) (6). it is not material that it is 
otherwise described under the local law. If a liquidating 
corporation distributes all of its property in complete liqui¬ 
dation and if pursuant to the plan for such complete liquida¬ 
tion a corporation owning the specified amount of stock in 
the liquidating corporation receives property constituting 
amounts distributed in complete liquidation within the mean¬ 
ing of the Act and also receives other property attributable 
to shares not owned by it, the transfer of the property to the 
recipient corporation shall not be treated, by reason of the 
receipt of such other property, as not being a distribution (or 
one of a series of distributions) in complete cancellation or 
redemption of all of the stock of the liquidating corporation 


within the meaning of section 112 (b) (6), even though for 
purposes of those provisions in section 112 of the Act relating 
to reorganizations the amount received by the recipient cor¬ 
poration in excess of its ratable share is regarded as acquired 
upon the Issuance of its stock or securities-in a tax-free ex¬ 
change as described in section 112 (b) (4) and the cancella¬ 
tion or redemption of the stock not owned by the recipient 
corporation is treated as occurring as a result of a tax-free 
exchange described in section 112 <b> (3). The application 
of this paragraph may be illustrated by the following 
example: 

Example .—On July 1, 1936, the M Corporation had out¬ 
standing capital stock consisting of 3,000 shares of common 
stock, par value $100 a share, and 1,000 shares of preferred 
stock, par value $100 a share, which preferred stock was lim¬ 
ited and preferred as to dividends and had no voting rights. 
On July 1. 1936. and thereafter until the date of dissolution 
of the M Corporation, the O Corporation owned 2.500 shares 
of the common stock of the M Corporation. By a statutory 
merger consummated on August 1. 1936. pursuant to a plan 
of liquidation adopted on July 1, 1936, the M Corporation was 
merged into the O Corporation, the O Corporation under the 
plan issuing stock which was received by the holders of the 
stock of the M Corporation not owned by the O Corporation 
in exchange for their stock in the M Corporation. The receipt 
by the O Corporation of thd properties of the M Corporation 
is a distribution received by the O Corporation in complete 
liquidation of the M Corporation within the meaning of sec¬ 
tion 112 lb) <6), and no gain or loss is recognized as the result 
of the receipt of such properties. 

Art. 112 (b) <6)~2. Liquidations completed urithin one tax¬ 
able year. —If in a liquidation completed within one taxable 
year, pursuant to a plan of complete liquidation, distributions 
in complete liquidation are received by a corporation which 
owns the specified amount of stock In the liquidating corpora¬ 
tion and which continues qualified with respect to the owner¬ 
ship of such stock until the transfer of all the property 
within such year is completed (see article 112 (b) <6)-l), 
♦hen no gain or loss shall be recognized with respect to the 
distributions received by the recipient corporation. In such 
case no waiver or bond is required of the recipient corporation 
under section 112 (b> (6). 

Art. 112 (b) (6)-3. Liquidations cheering more than one 
taxable ycar.—U the plan of liquidation is consummated by a 
series of distributions covering a period of more than one 
taxable year, the nonrecognition of gain or loss with respect 
to the distributions in liquidation shall, in addition to the re¬ 
quirements of article 112 <b) <6>-l, be subject to the following 
requirements: 

(a) In order for the distribution in liquidation to be brought 
within the exception provided in section 112 (b) (6) to the 
general rule for computing gain or loss with respect to 
amounts received in liquidation of a corporation, the entire 
property of the corporation shall be transferred In accordance 
with a plan of liquidation, which plan shall include a state¬ 
ment showing the period within which the transfer of the 
property of the liquidating corporation to the recipient cor¬ 
poration Is to be completed. The transfer of all the property 
under the liquidation must be completed within three years 
from the close of the taxable year during which Is mode the 
first of the series of distributions under the plan. 

( b ) For each of the taxable years which falls wholly or 
partly within the period of liquidation, the recipient corpora¬ 
tion shall, at the time of filing its return, file with the col¬ 
lector for transmittal to the Commissioner a waiver of the 
statute of limitations on assessment. The waiver shall be 
executed on such form as may be prescribed by the Commis¬ 
sioner and shall extend the period for assessment of all Income 
and profits taxes for each such year to a date not earlier than 
one year after the last date of the period for assessment of 
such taxes for the last taxable year in which the transfer of 
the property of the liquidating corporation to the controlling 
corporation may be completed in accordance with section 112 
(b) (6). Such waiver shall also contain such other texjns 
with respect to assessment as may be considered by the Com- 











FEDERAL REGISTER, \ovcmber 17 , 1936 


2171 


misstaner to be necessary to Insure the assessment and collec¬ 
tion of the correct tax liability for each year within the period 

of liquidation. 

(c) For each of the taxable years which falls wholly or 
partly within the period of liquidation, the recipient corpora¬ 
tion shall file a bond, the amount of which shall be fixed by 
the Commissioner. The bond shall contain all terms specified 
by the Commissioner, including provisions unequivocally 
assuring prompt payment of the excess of income and profits 
taxes (plus penalty, if any. and interest) as computed by 
the Commissioner without regard to the provisions of sec¬ 
tions 112 (b) (6) and 113 (a) (15) over such taxes computed 
with regard to such provisions, regardless of whether such 
excess may or may not be made the subject of a notice of 
deficiency under section 272 and regardless of whether it may 
or may not be assessed. Any bond required under section 
112 <b) (6) shall have such surety or sureties as the Com¬ 
missioner may require. However, see section 1126 of the 
Revenue Act of 1926. as amended (paragraph 31 of the Ap¬ 
pendix to these regulations). providing that where a bond 
is required by law or regulations, in lieu of surety or sureties 
there may be deposited bonds or notes of the United States. 
Only surety companies holding certificates of authority from 
the Secretary as acceptable sureties on Federal bonds will be 
approved as sureties. The bonds shall be executed in tripli¬ 
cate so that the Commissioner, the taxpayer, and the surety 
or the depositary may each have a copy. 

Pending the completion of the liquidation, if there is a 
compliance with paragraphs (a), (b), and (c) of this article 
and article 112 <b> <6>-l with respect to the nonrecognlUon 
of gain or loss, the Income and profits tax liability of the 
recipient corporation for each of the years covered in whole 
or in part by the liquidation shall be determined without the 
recognition of any gain or loss on account of the receipt of the 
distributions in liquidation. In such determination, the basis 
of the property or properties received by the recipient corpora¬ 
tion shall be the basis which such property or properties would 
have had in the hands of the liquidating corporation with 
proper adjustments. (See sections 113 (a) (15) and 113 (b) 
and article 113 (a) <15)-1.) However, if the transfer of the 
property is not completed within the 3-year period allowed 
by section 112 <b> (6) or If the recipient corporation does not 
continue qualified with respect to the ownership of stock of 
the liquidating corporation as required by that section, gain 
or loss shall be recognized with respect to each distribution 
and the f ax liability for each of the years covered in whole or 
in part by the liquidation shall be recomputed without regard 
to the provisions of section 112 (b) (6) or section 113 (a) 

«15 > and the amount of any additional tax due upon such 
n computation shall be promptly paid. 

Art. 112 (b) (6>-4. Distributions hi liquidation as affecting 
minority interests.—Upon the liquidation of a corporation in 
pursuance of a plan of complete liquidation, the gain or loss 
or minority shareholders shall be determined without regard 
to section 112 (b> <6>. since it does not apply to that part of 
distributions in liquidations received by minority shareholders. 

Art. 112 <b> (6)-5. Records to be kept and information to 
be filed with return. —(a) Permanent records in substantial 
form shall be kept by every corporation receiving distributions 
in complete liquidation within the exception provided in sec- 
ton 112 (b> (6) showing the information required by this 
article to be submitted with its return. The plan of liquida¬ 
tion must be adopted by each of the corporations parties 
thereto; and the adoption must be shown by the acts of its 
auly constituted responsible officers, and appear upon the 
official records of each such corporation. 

‘b) For the taxable year in which the liquidation occurs, 
or, if the plan of liquidation provides for a series of distribu¬ 
tions over a period of more than one year, for each taxable 
year in which a distribution is received under the plan, the 
recipient shall file with its return a complete statement of 
ull facts pertinent to the nonrecognition of gain or loss, 
including— 

(i) A duly certified copy of the plan for complete liqui¬ 
dation. and of the resolutions under which the plan was 


adopted and the liquidation was authorized, together with 
a statement under oath showing in detail all transactions 
Incident to. or pursuant to. the plan. 

(2) A list of ail the properties received upon the distri¬ 
bution, showing the cost or other basis of such properties 
to the liquidating corporation at the date of distribution 
and the fair market value of such properties on the date 
distributed. 

(3) A statement as to its ownership of all classes of stock 
of the liquidating corporation (showing as to each clasj 
the number of shares and percentage owned and the voting 
power of each share) as of the date of the adoption of 
the plan of liquidation, and at all times since, to and 
including the date of the distribution in liquidation, and 
the cost or other basis of such stock. 

[See. 112. Recognition of Gain or Loos.I 
<e) G<rin from exchange* not solely in kind .— 

(1) If an exchange would be within the provisions of sub¬ 
section (b) (i), (2). (3). or (5) of this section It It were not 
for the fact that the property received in exchange consist# not 
only of property permitted by such paragraph to be received 
without the recognition of gain, but also of other property or 
money, then the gain, if any. to the recipient shall be recog- 
nixed. but in an amount not in excess of the sum of such 
money and the fair market valuo of such other property 

(2) If a distribution made In pursuance of a plan of reor¬ 
ganisation is within the provis'em; of paragraph (1) of this 
subsection but has the effect of the distribution of o toxablo 
dividend, then there shall be taxed os a dividend to each dis¬ 
tributee such an amount of the gain recognized under para¬ 
graph Ui as is not in excess of his ratable »hare of the undis¬ 
tributed earnings and profits of the corporation accumulated 
after February 28. 1013. The remainder. If any. of the pair, 
recognized under paragraph (1) shall be taxed as a gain from 
the exchange of property. 

Art. 112 (c)-l. Receipt of other property or money in 
tax-free exchange not connected with corporate reorgani¬ 
zation.—It in any transaction in which (a) property held 
for investment or productive use in trade or business is 
exchanged for property of like kind to be held either for 
productive use or for investment; or <6) common stock 
is exchanged for common stock, or preferred stock for pre¬ 
ferred stock, in the same corporation and not in connection 
with a corporate reorganization; or <c) property is trans¬ 
ferred by one or more persons to a corporation for Its stock 
or securities, within the meaning of section 112 (b> (5), 
there is received by the taxpayer other property (in addi¬ 
tion to property permitted to be received without recogni¬ 
tion of gain) or money, then 

(1) The gain, if any. to the taxpayer will be recognized 
in an amount not in excess of the stun of the money' and the 
fair market value of the other property, but 

(2) No loss from such an exchange will be recognized in 
any case (see section 112 (e)). 

Example .—A. who is not a dealer In real estate, in 1936 
exchanges real estate, which he purchased (for investment) 
in 1921 for $5,000. for other real estate (to be held for pro¬ 
ductive use in trade or business) which has a fair market 
value of $6,000, and he receives in addition $2,000 in cosh. 
The gain from the transaction is $3,000. but is recognized 
only to the extent of the cash received of $2,000. 

See article 113 <a) (6>-l for the basis for determining the 
gain or loss from the subsequent sale of the property received 
in exchanges such as described in this article. 

As to the receipt of other property or money on an ex¬ 
change of stock or securities in connection with a reorgani¬ 
zation. and as to distributions in pursuance of a plan of 
reorganization which have the effect of a taxable dividend, 
see article 112 <g>-4. 

|8zc. 112. Recognition of Gain or Cow.J 

(d) Same — Gain of corp o ration. —If an exchange would be within 
the provisions of subsection (b) (4) of this section If It were not 
for the fact that the property received In exchange consists not 
only of stock or securities permitted by such paragraph to be 
received without the recognition of gain, but also of other prop¬ 
erty or money, then— 

(1) If the corporation receiving such other property or money 
distributes it in pursuance of the plan of reorganization, no gain 
to the corporation shall be recognized from the exchange, but 

(2) If the corporation receiving such other property or money 
does not distribute it in pursuance of the plan of reorganization. 
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the gain* If any. to the corporation shall be recognised, but In an 
amount not in excess of the mm of euch money and the fair 
market value of such other property eo received, which Is not 
so distributed. 

(e) Loss from exchanges not solely fa klwf. —If an exchange 
would be within the provisions of subsection (b) (1) to (5), in¬ 
clusive. of this section if it were not for the fact that the prop¬ 
erty recelred In exchange consists not only of property permitted 
by such paragraph to be received without the recognition of gain 
or loss, but also of other property or money, then no loss from the 
exchange shall be recognized. 

Art. 112 (e) —1. Nonrecognition of loss .—The Act provides 
that in no event shall a loss be recognized from a tax-free 
exchange of property under section 112 tb) (1) to (5), in¬ 
clusive, notwithstanding the fact that there is received in the 
exchange other property or money In addition to property 
permitted to be received without recognition of gain or loss. 

As to the effect on the basis of the property received in 
such an exchange for the purpose of determining gain or 
loss from the subsequent sale thereof, see article 113 <a> 
(6)-l. 

As to the nonrecognition of loss upon the receipt of prop¬ 
erty by one corporation in complete liquidation of another 
corporation under certain specifically described circum¬ 
stances, see section 112 ib) ( 6 ). 

(Src. 112. Recognition of Gain or Low.) 

(f) Involuntary conversion*.—U property (aa a result of lta de- 
structum in whole or In part, theft or seizure, or an exercise of the 
power of requisition or condemnation, or the threat or imminence 
thereof) is compuiaorlly or involuntarily converted into property 
elm liar or related in service or use to the property so converted, or 
into money which U forthwith in good faith, under regulations pre¬ 
scribed by the Commissioner with the approval of the Secretary, 
expended In the acquisition of other property similar or related in 
service or use to the property so converted, or in the acquisition of 
control of a corporation owning such other property, or in the es¬ 
tablishment of n replacement fund, no gain or Iocs shall be recog¬ 
nized. If any part of the money is not so expended, the gain, if 
any. ohaJl be recocnlzed. but In nn amount not In excess of the 
money which is not so expended. 

Art. 112 Reinvestment of proceeds of involuntary 

conversion. —In order to avail himself of the benefits of sec¬ 
tion 112 <I> it is not sufficient for the taxpayer to show that 
subsequent to the receipt of money from a condemnation 
award he purchased other property similar or related in use. ^ 
The taxpayer must trace the proceeds of the award into the 
payments for the property so purchased. It is not necessary 
that the proceeds be earmarked, but the taxpayer must be 
able to prove that the same were actually reinvested in such 
other property similar or related in U 3 e to the property con¬ 
verted. The benefits of section 112 <f) can not be extended 
to a taxpayer who does not purchase other property similar 
or related In service ot use, notwithstanding the fact that there 
was no other such property available for purchase. 

If. in a condemnation proceeding, the Government retains 
out of the award sufficient funds to satisfy liens and mort¬ 
gagee against the property and itself pays the same, the 
amount 4 retained should be included In determining the 
amount 01 the net award. An amount expended for replace¬ 
ment cf an asset. In excess of the recovery for loss, represents 
a capital expenditure and Is not a deductible loss for Income 
tax purposes. 

The provisions of section 112 if) are applicable to property 
used for res.dential or farming purposes. 

The proceeds of a use and occupancy insurance contract, 
which by its terms insured against actual loss sustained of 
net profits in the business, are not proceeds of an involuntary 
conversion but ore income in the same manner that the 
profits for which they are substituted would have been. 

Theic is no investment in property similar in character and 
devoted to a similar use if— 

( 1 ) The proceeds of unimproved real estate, taken upon 
condemnation proceedings, are Invested In improved real 
estate. 

12) The proceeds of conversion of real property are ap¬ 
plied In reduction of indebtedness previously incurred In the 
purchase of a leasehold. 

(3) The owner of a requisitioned tug uses the proceeds to 
buy barges. 


(4) An award for property taken for street widening is 
applied toward payment of special assessments for benefits 
accruing to the remaining property. 

It is incumbent upon a taxpayer “forthwith" to apply for 
and receive permission to establish a replacement fund in 
every case where it is not possible to replace immediately. 
If an expenditure In actual replacement would be too late, a 
request for the establishment of a replacement fund would 
likewise be too late. 

Art. 112 Cf) —2. Replacement funds. —In any case where the 
taxpayer elects to replace or restore the converted property 
but it is not practicable to do so Immediately, he may obtain 
permission to establish a replacement fund in his accounts 
in which part or all of the compensation so received shall be 
held, without deduction for the payment of any mortgage. 
In such a case the taxpayer should make application to the 
Commissioner on Form 1114 for permission to establish such 
a replacement fund, and in his application should recite all 
the facts relating to the transaction and declare that he 
will proceed as expeditiously as possible to replace or restore 
such property. The taxpayer will be required to furnish a 
bond with such surety as the Commissioner may require in 
an amount not in excess of double the estimated additional 
Income taxes which would be payable if no replacement fund 
were established. See section 1120 of the Revenue Act of 
1926. as amended (paragraph 31 of the Appendix to these 
regulations). providing that where a bond is required by law 
or regulations, in lieu of surety or sureties there may be 
deposited bonds or notes of the United States. The esti¬ 
mated additional taxes, for the amount of which the appli¬ 
cant is required to furnish security, should be computed at 
the rates at which the applicant would have been obliged to 
pay. taking into consideration the remainder of his net in¬ 
come and resolving against him all matters in dispute affect¬ 
ing the amount of the tax. Only surety companies holding 
certificates of authority from the Secretary of the Treasury 
as acceptable sureties on Federal bonds will be approved as 
sureties. The application should be executed In triplicate, 
so that the Commissioner, the applicant, and the surety or 
depositary may each have a copy. 

| See. 112. Recognition of Gain or Loss. | 

(g) Definition of reorganization.— Km tued in this section and 
section 113— 

(1) The term "reoigaiilzatlou** m«*an* <A) a statutory merger 
or consolidation, or (B) the acquisition by one corporation in 
exchange bolely lor oil or a port of its voting stock: of at least 
80 per centum of the voting stock and at least 80 per centum of 
the totai number of shores of all other classes of stock of another 
corporation; or of stsbatantlally all the properties of another cor¬ 
poration, or (C) a transfer by a corporation of all or a part of 
its assets to another corporation if immediately after the tronifcr 
the transferor or Us stockholders or both arc in-control of tho 
corporation to which the assets are transferred, or iD) a recapi¬ 
talization, or <E) a mere change in identity, form, or place of 
organization, however effected. 

(2) The term “a party to a reorganization'* includes a corpora¬ 
tion resulting from a reorganization and includes both corpora¬ 
tions in tlie case of a reorganization resulting from the acquisi¬ 
tion by one corporation of stock or properties of another. 

Art. 112 <g)-l. Purpose and scope of exception of reorgani¬ 
zation exchanges — Purpose. —Under the general rule, upon 
the exchange ot property, gain or loss must be accounted for 
if the new property differs in a material particular, either in 
kind or In extent, from the old property. The purpou? of 
the reorganization provisions of the Act is to except from the 
general rule certain specifically described exchanges incident 
to such readjustments of corporate structures, made in enc 
of the particular ways specified in the Act. as arc required by 
business exigencies, and which effect only a readjustment cf 
continuing interests in property under modified corporate 
forms. Requisite to a reorganization under tlic Act are a 
continuity of the business enterprise under the modified cor¬ 
porate form, and a continuity of interest therein on the part 
of those persons who were the owners of the enterprise prior 
to the reorganization. The Act recognizes as a reorganiza¬ 
tion the change (made in a specified way) from a business 
enterprise conducted by a single corporation to the .same 
business enterprise conducted by a parent and a subsidiary 
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corporation, but not the creation of a temporary subsidiary 
as a device for the making of an ordinary dividend. The Act 
recognizes as a reorganization the amalgamation (occurring 
in a specified way) of two corporate enterprises under a single 
corporate structure if there exists among the holders of the 
ftock and securities of either of the old corporations the requi¬ 
site continuity of Interest in the new corporation, but there »s 
not a reorganization If the holders of the stock and securities 
of the old corporation are merely the holders of short-term 
notes In the new corporation. In order to exclude transac¬ 
tions not intended to be Included, the specifications of the 
reorganization provisions of the law are precise. Both the 
terms of the specifications and their underlying assumptions 
and purposes must be satisfied in order to entitle the taxpayer 
to the benefit of the exception from the general rule. Ac¬ 
cordingly. under the Act. a short-term purchase money note 
is not a security of a party to a reorganization, an ordinary 
dividend is to be treated as an ordinary dividend, and a sale 
is nevertheless to be treated as a sale, even though the me¬ 
chanics of a reorganization have been set up. 

Scope .—The nonrecognltlon of gain or loss Is prescribed 
for two specifically described types of exchanges, viz: The 
exchange that is provided for in section 112 (b) (3) In which 
stock or securities in a corporation a party to the reorganiza¬ 
tion are. in pursuance of a plan of reorganization, exchanged 
for the stock or securities in a corporation a party to the 
same reorganization; and the exchange that is provided for 
in section 112 (b) (4) in which a corporation a party to the 
reorganization exchanges property, in pursuance of a plan 
of reorganization, for stock or securities In another corpora¬ 
tion a party to-the same reorganization. Section 112 <g) 
limits the definition of the term "reorganization" to five 
kinds of transactions and excludes all others. From its con¬ 
text, the term "a party to a reorganization" can only mean 
a party to a transaction specifically defined as a reorganiza¬ 
tion by section 112 (g). Certain rules respecting boot re¬ 
ceived In either of the two types of exchanges provided for in 
section 112 <b) (3) and <4> are prescribed in subsections <c) 
and <d) of section 112. Under section 112 <i> a limitation 
is placed on all these provisions by providing that except 
under specified conditions foreign corporations shall not be 
deemed within their scope. 

The provisions of the Act referred to in the preceding 
paragraph of this article are inapplicable unless there is a 
plan of reorganization. A plan of reorganization must con¬ 
template the bona fide execution of one of the transactions 
specifically described as a reorganization in section 112 <g) 
and for the bona fide consummation of each of the requisite 
acts under which nonrecognition of gain Is claimed. Such 
transaction and such acts must be an ordinary and neces¬ 
sary Incident of the conduct of the enterprise and must pro¬ 
vide for a continuation of the enterprise. A scheme which 
Involves an abrupt departure from normal reorganization 
procedure, devised and adopted with reference to a transac¬ 
tion on which the imposition of the tax is imminent, is not 
a plan of reorganization. 

Abt. 112 tg)-2. Definition of terms.—The application of 
the term "reorganization" is to be strictly limited to the spe¬ 
cific transaction set forth in section 112 (g) <I> - The term 
does not embrace the mere purchase by one corporation of 
the properties of another corporation, for it imports a con¬ 
tinuity of Interest on the part of the transferor or Its stock¬ 
holders in the properties transferred. If the properties arc 
transferred for cash and deferred payment obligations of the 
transferee evidenced by short-term notes, the transaction is 
a sale and not an exchange. 

The words "statutory merger or consolidation" refer to a 
merger or a consolidation effected in pursuance of the cor¬ 
poration laws of the United States or a State or Territory or 
the District of Columbia. 

In order to qualify as a "reorganization" under section 112 
<g) <1> • B>, the acquisition by the acquiring corporation of 
the required amount of the stock, or of substantially all the 
properties, of the other corporation must be in exchange 
eclety for all or a part of the voting stock of the acquiring 
corporation. If. for example. Corporation X exchanges non- 
voting preferred stock or bonds in addition to all or a port of 


its voting stock in the acquisition of the required amount of 
stock, or of the properties, of Corporation Y. the transaction 
is not a "reorganization" exchange, and the gain or loss 
therefrom will be recognized. 

A "recapitalization", and therefore a reorganization, takes 
place if. for example, 

<1) A corporation with $200,000 par value of bonds out¬ 
standing. instead of paying them off in cash, discharges them 
by issuing preferred shares to the bondholders, par for par; 

<2) There is surrendered to a corporation for cancellation 
25 percent of its preferred stock in exchange for no par value 
common stock; 

(3) A corporation issues preferred stock, previously author¬ 
ized but unissued, for outstanding common stock; or 

(41 An exchange is made of a corporation’s outstanding 
preferred stock, having certain priorities with reference to 
the amount and time of payment of dividends and the dis¬ 
tribution of the corporate assets upon liquidation, for a new 
issue of such corporation's common stock having no such 
rights. 

The term "a party to a reorganization" includes, in addition 
to a corporation which performs the specific act constituting 
the reorganization as described and d efine d in section U2 
j (g) (1). only a corporation specified in section 112 (g) (2). 
Both corporations are parties to the reorganization if under 
statutory authority Corporation A is merged into Corporation 
B; and all three of the corporations are parties to the re¬ 
organization if. pursuant to statutory authority, Corporations 
C and D are consolidated into Corporation E. Both corpora¬ 
tions ore parties to the reorganization if it consists of the 
transfer by Corporations F and G of port of the assets of 
' Corporation F in exchange for all of the capital stock of 
Corporation G. Only Corporations H and J ore parties to 
the reorganization if it consists of the acquisition by Corpora¬ 
tion H in exchange solely for all or a port of its voting stock 
of at least 80 percent of the voting stock and at least 80 
I percent of the total number of shares of all other classes of 
stock of Corporation J. even though such acquisition by Cor¬ 
poration H is from Corporation K. The term includes both 
corporations if under statutory authority Corporation A is 
merged into Corporation B. and all three of the corporations 
If. pursuant to statutory authority. Corporations C and D arc 
consolidated Into Corporation E. a new company. Both cor¬ 
porations are parties to the reorganization in the case where 
Corporation F organizes, and transfers a part of its assets 
; to Corporation G in exchange for all of the latter’s capital 
stock, or in the case of the acquisition by Corporation H in 
exchange solely for all or a part of its voting stock of at least 
80 percent of the voting stock and at least 80 percent of the 
total number of shares of all other classes of stock, or sub¬ 
stantially all of the properties, of Corporation J. 

Ihe term "plan of reorganization" has reference to a con¬ 
summated transaction specifically defined as a reorganiza¬ 
tion under section 112 (g) U>. The term is not to be con¬ 
strued as broadening the definition of “reorganization" as 
set forth in section 112 (g) <1>. but is to be taken as limiting 
the nonrecognition of gain or loss to such exchanges as are 
directly a part of the transaction specifically described as a 
reorganization in that subsection. Moreover, the transaction, 
or series of transactions, embraced in a plan of reorganiza¬ 
tion must not only come within the specific language of 
section 112 <g> (1). but the readjustments involved in the 
exchanges effected in the consummation thereof must be 
undertaken for reasons germane to the continuance of the 
business of a corporation, a party to the reorganization. 
Section 112 (g) (1) contemplates genuine corporate reorgani¬ 
zations which are designed to effect a readjustment of con¬ 
tinuing interests under modified corporate forms. 

As used in section 112, as well as in other provisions of the 
Act. if the context so requires, the conjunction "or" denotes 
both the conjunctive and the disjunctive, and the singular 
includes the plural. For example, the provisions of the stat¬ 
ute are complied with if "stock and securities" are receive in 
exchange as well as if "stock or securities" are received. 

Art. 112 <g>-3. Exchanges solely of stock or securities, or 
property, solely for stock or securities, in pursuance of plan 
of reorganization .—No taxable Income is received, nor is a 
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deductible loss sustained. If the shareholders in a corporation, 
a party to the following reorganization transactions exchange 
stock or securities solely for stock or securities of the same 
corporation, or of another corporation mentioned, or if one 
of such corporations transfers property to another of the 
corporations solely for stock or securities of such other cor¬ 
poration, In pursuance of the plan of reorganization: 

<1> The merger of Corporation A. in accordance with 
statutory authority, into Corporation B; 

<2) The consolidation, pursuant to statutory authority, of 
Corporations C and D into Corporation E. a new corporation: 

*3) The acquisition by Corporation P, in exchange solely 
for all or a part of its voting stock, of at least 80 percent 
of the voting stock and at least 80 percent of the total num¬ 
ber of shares of all other classes of the stock of Corporation 
O. or substantially all of the properties of Corporation G; 

<4) The transfer by Corporation H of all or a part of its 
assets to Corporation K. if immediately after the transfer 
Corporation H or its stockholders, or both, are in control of 
Corporation K (“control" for the purpose of this transaction 
being defined in section 112 (h) as the ownership by Corpora¬ 
tion H or its stockholders, or both, of the stock of Corporation 
K to the extent of at least 80 percent of the total combined 
voting power of all classes of stock entitled to vote and at 
least 80 percent of the total number of shares of all other 
classes thereof); or 

(5) The exchange of stock or securities solely for stock or 
securities of the same corporation in the case of (a) a recapi¬ 
talization of a .corporation, or <b> a mere change in the 
Identity, form, or place of organization of a corporation, how¬ 
ever effected. 

Art. 112 <g)-4. Exchanges in reorganization for stock or 
securities and other property or money .—If in an exchange 
of stock or securities in a corporation a party to a reorganiza¬ 
tion. in pursuance of the plan of reorganization, for stock or 
securities in the same corporation or in another corporation a 
party to the reorganization, there is received by the taxpayer 
other property (not permitted to be received without the 
recognition of gain) or money, then 

<1> As provided in section 112 (c) (1), the gain. If any. to 
the taxpayer will be recognized in an amount not in excess 
of the sum of money and the fair market value of the other 
property, but 

<2) No loss from such an exchange will be recognized (see 
section 112 (e>). 

Example .—A. in connection with a reorganization, in 193G. 
exchanges a share of stock in the X Corporation purchased in 
1928 at a cost of $100 for a share of stock of the Y Corporation 
(a party to the reorganization), which has a fair market value 
of $90, plus $20 tn cash. The gain from the transaction of 
$10 is recognized and taxed as a gain from the exchange of 
property, But sec section 117. However, if the share of 
stock received had a fair market value of $70. the loss from 
the transaction of $10 would not be recognized. 

If the distribution of such other property or money by or on 
behalf of a corporation in the course of a reorganization has 
the effect of the distribution of a taxable dividend, then, as 
provided in section 112 (c) (2), there shall be taxed to each 
distributee (1) as a dividend, such an amount of the gain rec¬ 
ognized on the exchange os Is not in excess of the distributee's 
ratable share of the undistributed earnings and profits of the 
corporation accumulated after February 28. 1913, and (2) 
the remainder of the gain so recognized shall be taxed as a 
gain from the exchange of property. 

Example .—The X Corporation has a capital of $100,000 and 
earnings and profits of $50,000 accumulated since February 
28.1913. The X Corporation in 1930 transfers all of its assets 
to the Y Corporation in exchange for the issuance of all of the 
stock of the Y Corporation and the payment of $50,000 in cash 
to the stockholders of the X Corporation. A, who owns one 
share of stock in the X Corporation, for which he in 1928 paid 
$100. receives a share of stock in the Y Corporation worth $100 
and the sum of $50 in cash in addition. A is liable to both 
the normal tax and the surtax on $50. 

If, in pursuance of a plan of reorganization, property is 
exchanged by a corporation a party to the reorganization for 


stock or securities in another corporation a^party to the 
reorganization and other property or money, then, as pro¬ 
vided in section 112 (d> (1), If the other property or money 
received by the corporation is distributed by it pursuant 
to the plan of reorganization, no gain to the corporation 
will be recognized. If the other property or money received 
by the corporation is not distributed by it pursuant to the 
plan of reorganization, the gain, if any. to the corporation 
from the exchange will be recognized, under the provisions of 
section 112 (d) (2), in an amount not in excess of the sum 
of money and the fair market value of the other property 
so received which is not distributed. In cither case no loss 
from the exchange will be recognized (see section 112 (c)). 

Art. 112 (g)-5. Receipt of stock or securities in reorgani¬ 
zation without surrender of stock by shareholder.—Any dis¬ 
tribution, though in pursuance of a plan of reorganization, 
to its shareholders without the surrender of their stock, by 
or on behalf of a corporation a party to a reorganization, 
of its stock or securities (other than its own stock, which is 
not taxable as a dividend under section 115 <f)) or of stock 
or securities of another corporation a party to the reorgani¬ 
zation, shall be taxed to such shareholders as a dividend, 
within the meaning of section 115, to the extent that the fair 
market value of such stock or securities at the date of the 
distribution is not in excess of (1) the earnings or profits 
of the corporation of the taxable year computed without 
regard to prior years and (2) the earnings or profits of the 
corporation accumulated after February 28. 1913, and prior 
to the taxable year. Any remainder of such fair market 
value of the stock or securities distributed over the amount 
of such earnings or profits shall be applied against and used 
to reduce the basis provided in section 113 of the stock in 
respect of which the distribution was made: and if in excess 
of such basis, such excess shall be taxable in the same 
manner as a gain from the sale or exchange of property. 
(See article 111-1.) 

Art. 112 (g)-6. Records to be kept and information to be 
filed with returns. —(a) The plan of reorganization must be 
adopted by each of the corporations parties thereto; and 
the adoption must be shown by the acts of its duly con¬ 
stituted responsible officers, and appear upon the official rec¬ 
ords of the corporation. Each corporation a party to a re¬ 
organization shall file as a part of its return for its taxable 
year within which the reorganization occurred a complete 
statement of all facts pertinent to the nonrecognition of gain 
or loss in connection with the reorganization, including— 

1. A duly certified copy of the plan of reorganization, to¬ 
gether with a statement under oath showing in full the 
purposes thereof and in detail all transactions incident to. 
or pursuant to, the plan. 

2. A complete statement of the cost or other basis of all 
property, including all stock or securities, transferred in¬ 
cident to the plan. 

3. A statement of the amount of stock or securities and 
other property or money received from the exchange, in¬ 
cluding a statement of all distributions or other disposition 
made thereof. The amount of each kind of stock or se¬ 
curities and other property received shall be stated on the 
basis of the fair market value thereof at the date of the 
exchange. 

lb) Every taxpayer, other than a corporation a party to 
the reorganization, who receives stock or securities and other 
property or money upon a tax-free exchange in connection 
with a corporate reorganization shall Incorporate in his in¬ 
come tax return for the taxable year in which the exchange 
takes place a complete statement of all facts pertinent to 
the nonrecogmtion of gain or loss upon such exchange, 
including— 

1. A statement of the cost or other basis of the stock or 
securities transferred in the exchange, and 

2. A statement in full of the amount of stock or securities 
and other property or money received from the exchange. 
The amount of each kind of stock or securities and other 
property received shall be set forth upon the basis of the 
fair market value thereof at the date of the exchange. 
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<c) Permanent records In substantial form shall be kept 
by every taxpayer who participates in a tax-free exchange 
m connection with a corporate reorganization showing the 
cost or other basis of the transferred property and the 
mount of stock or securities and other property or money 
received, in order to facilitate the determination of gain or 
loss from a subsequent disposition of such stock or securities 
and other property received from the exchange. 
jSac. 112. Recognition of Gain or Loss \ 

ih> Definition of control .—As used In thin section the term 
control” mean* the ownership of Block possessing at least 80 per 
centum of the total combined voting power of all claasca of atock 
entitled to vote and at least 80 per centum of the total number 
( ,l shares of all other classes of atock of the corporation. 

Art. 112 <h)-i. Control of corporation.—Section 112 <h) 
defines the term “control" in reference to the phrase “con¬ 
trol of the corporation*', as used in section 112 <b) (5) and 
,c(ion 112 <g) 11). It is provided specifically that this 
definition is limited to the meaning of the term “control" 
that term Is used in section 112 . 


(8*c. 112. Recognition of Gain or Loss.\ 

M) Foreign corporations .—In determining the extent to which 
train shall be recognised in the case of uny of the exchanges (made 
ter the dote of the enactment of this Act) described in aub- 
action ib) (3). (4). (5), or (6). or described in so much of 
ub.section (c) refers to subsection (b) (3) or (6). or described 

m subsection <d). a foreign corporation ahall not be considered 
Cl3 a corporation unless, prior to such exchange. It has been wtab- 
l ' hed to the satisfaction of the Commissioner that such exchange 
t not in pursuance of a plan having as one of its principal 
i urposca the avoidance of Federal income taxes. 


Ait. 112 (0-1. Reorganization with. or transfer of prop- 
rrtp to. a foreign corporation.—A foreign corporation wUl not 
tx considered a corporation to which a tax-free transfer of 
property for stock or securities may be made, or a corpora¬ 
tion a party to a reorganization with which a tax-free rcor- 
•anization exchange may be made, or a corporation a party to 
which a tax-free liquidation distribution may be made, unless, 
prior to the transfer, exchange, or liquidation, it has been 
established to the satisfaction of the Commissioner that such 
iransfer, exchange, or liquidation is not in pursuance of a 
plan having as one of its principal purposes the avoidance of 
Federal income taxes. The term “Federal income taxes" in¬ 
cludes the excess-profits tax on the net income of a corpora¬ 
tion referred to in sectioro 702 and 703 of the Revenue Act 
of 1934 section 106 of the Revenue Act of 1935. and section 
402 of the Revenue Act of 1936. 

Whether any of the exchanges or distributions referred to 
in section 112 <i). involving a foreign corporation, is in pursu¬ 
ance of a plan having as one of its principal purposes the 
avoidance of Federal income or excess-profits taxes, is a ques¬ 
tion to be determined from the facts and circumstances of 
each particular case. In any such case if a taxpayer desires 
to establish that the exchange or distribution is not in pursu¬ 
ance of such a plan, a statement under oath of the facts re¬ 
lating to the plan under which the exchange or distribution 
is to be made, together with a copy of the plan, shall be for¬ 
warded to the Commissioner of Internal Revenue. Washing¬ 
ton. D. C., for a ruling. A letter setting forth the Commis- 
ioner's determination will be mailed to the taxpayer. If the 
Commissioner determines that the exchange or distribution 
l«. not in pursuance of a plan having as one of its principal 
purposes the avoidance of Federal income or excess-profits 
taxes, the taxpayer should retain a copy of the Commissioner's 
letter as authority for treating the foreign corporation as a 
corporation in determining the extent to which gain is recog¬ 
nized from the exchange or distribution. If the reorganiza¬ 
tion or the transfer is not carried out in accordance with the 
plan submitted, the Commissioner's approval will not render 
the transaction tax-free. 


8*c. 113. Adjusted Basis for Determining Gain or Lass. 
la) Basis (unadjusted) of property .—The basil of property shall 
be the coat of uuch property; except that— 

Art. 113 (a>-l. Scope of basis for determining gain or 
loss. —The basis of property for the purpose of deter m i n i ng 
rain or loss from the sale or other disposition thereof is the 
unadjusted basis prescribed in section 113 (a), adjusted for 
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the various applicable items specified in section 113 (b>. 
Unless otherwise indicated, the word “basis", as used in this 
article and articles 113 (a)-2 to 113 (a) <16)-1. inclusive, 
has reference to the unadjusted basis. 

Art. 113 (a>-2. General rule. —In general, the basis of 
property is the cost thereof. This rule is subject, however, 
to the exceptions stated in paragraphs (I) to (16) of section 
113 (a). 

(Sec 113. Adjusted Basis for Determining Gain or Lass \ 
j(n) Basis (unadjusted) of property.— The bails of property 
shall bo the coat of such properly: except that—| 

(1) Inventory valuer—It the property should have been in¬ 
cluded in the last inventory, the basis shaU be the last inventory 
value thereof. 

Art. 113 (a) (1)-1. Property included in inventory.—The 
last Inventory value of property which should be included in 
inventory U the basis oi such property. The requirements 
with respect to the valuation of an inventory are stated In 
articles 22 <c)-l to 22 (C)- 8 . inclusive. 

| See. 113. Adjusted Basis for Determine Gain or Loss ] 
j (a) Basis ( unadjusted ) of property.— The baeU of property shall 
be the co*t of uuch property; except thatr— | 

(2) Gifts after December SI. :920.—lt the property was ac¬ 
quired by gift after December 31. 1920, the basis ahull be tbe 
ftomc as it would be in the hand* of the donor or the last pre¬ 
ceding owner by whom It wm not acquired by gift, except that 
for the purpohe of determining lose the bails shall be the baali 
so determined or the fair market value of the property at the 
time of the gift, whichever la lower. If the facta necessary to 
determine the basis in the hands of the donor or the last pre¬ 
ceding owner are unknown to the; donee, the Commissioner nhnll 
if possible, obtain such facta from such donor or last preceding 
owner, or any other persen cognixant thereof. If the Commis¬ 
sioner finds it impoacible to obtain nueh facta, the basil in the 
hands of such donor or last preceding owner shall be the fair 
market value of such property ns found by the Commissioner 
ns of the date or approximate date at which, according to the 
best Information that the Commissioner Is able to obtain, such 
property wtw acquired by such doner or last preceding owner 

Art. 113 ia) (2)4. Property transmitted by gift after De¬ 
cember 31.1920. —(a> Property included. —Section 113 (a) <2> 
applies to all property acquired after December 31. 1920. by 
gift, whether by transfer in trust or otherwise. It docs not 
apply to property acquired by 

(I) to devise or bequest <$ee section 113 (a) <5> >; or 
<21 an instrument which, under section 113 «a> (5), is to 
be treated as thought it were a wilL 

Section 113 (a) (2) applies to all gifts of whatever descrip¬ 
tion; whether by a transfer in trust or otherwise; whenever 
and however made, perfected, or taking effect; whether in 
contemplation of or intended to take effect in possession or 
enjoyment at or after the donor’s death; whether subject at 
any Lime to any change through the exercise of any power 
of appointment, revocation or otherwise; or whether made 
by means of the exercise (other than by will) of a power of 
appointment or revocation, or any other power. 

(b) Basis. —For the purpose of determining gain, the basis 
is the same as it would be in the hands of the donor, or the 
last preceding owner by whom It was not acquired by gift. 
For the purpose of determining loss, the basis is as so deter¬ 
mined, or the fair market value of the property at the time 
of the gift, whichever is lower. 

All titles to property acquired by gift relate back to the 
time of the gift, even though the interest of him who takes 
the title was, at the time of the gift, legal, equitable, vested* 
contingent, conditional, or otherwise. Accordingly, all prop¬ 
erty acquired by gift is acquired at the time of the gift. In 
the hands of every person acquiring property by gift, the 
basis is always the same, whether such person be the trustee 
under the gift instrument, the beneficiary, or any other person 
to whom such uniform basis is applicable, and whether during 
the term of the trust or after distribution of the trust corpus. 
Adjustments to basis, as required by section 113 «b>, are to be 
made as respects the period prior to the gift, and the period 
after the gift. With respect to the latter period, the adjust¬ 
ments to the uniform basis are to be made in accordance with 
paragraph (e) of article 113 (a) 15)-1. 
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The lime of the gift Is the lime when the gift Is consum¬ 
mated. Delivery, actual or constructive, is requisite to a gift. 
In determining the time of the gift, the passing of title by 
the donor is not decisive: the time when the donor relin¬ 
quishes substantia] dominion over the property is decisive. 

(c) Fair market value .—For the purposes of this article, 
the value of property as appraisal for the purpose of the 
Federal gift tax. or if the gift is not subject to such tax. its 
value as appraised for the purpose of a State gift lax shall 
be deemed to be the fair market value of the property at the 
time of the gift. 

(d> Reinvestments by Hduclary.— If the property is an in¬ 
vestment by the fiduciary under the instrument of gift (as. 
for example, in the case of a sale by the fiduciary of prop¬ 
erty transferred under the instrument of gift, end the 
reinvestment of the proceeds). the cost or other basis to the 
fiduciary is taken in lieu of the basis specified in para¬ 
graph <£>. 

(e) Records .—To insure a fair and adequate determination 
of the proper basis under section 113 (a) <2), persons making 
or receiving gifts of property should preserve and keep ac¬ 
cessible a record of the facts necessary to determine the cost 
of the property and, if pertinent, its fair market value as of 
March 1. 1913. 

(Site 113. Ad furled Basis for Determining Cain or 
j(<!) JJo.rts ( unadjusted ) of property.—The basis of property 
shall be the cost of such property ; except that—\ 

(3) Transfer in trust after December 31. 1920.—If the property 
wa» acquired after December 31. 1020. by a transfer in trust 
(other than by a transfer in trust by a bequest or dcvlto) the 
baaU ah&U be the ume as It would be In the hands of the 
grantor, increased tn the amount of gain or decreased tn the 
amount of low recognised to the grantor upen such tranrfer 
under the law applicable to the year in which the transfer was 
made. 

Art. 113 (a) <3)-l. Transfer in trust after December 3J. 
1920. —(a) Property included. —Section 113 (a) (3) applies 
in general to all property acquired after December 31. 1920. 
by transfer In trust. It docs not apply to property acquired 
as a gift by transfer in trust, or by bequest or devise; or by 
an instrument which, under section 113 <a> <5), U to be 
treated as though It were a will. With these exceptions, sec¬ 
tion 113 «a) <3> applies to all property acquired after De¬ 
cember 31. 1920, by any transfer in trust of whatever de¬ 
scription. If the transfer in trust be a gift, it is not within 
section 113 (a) (3). but is within section 113 <a) (2) or 
section 113 <a> <4). 

<b> Baris.—The basis of property so acquired is the same 
as it would be in the hands of the grantor, increased in the 
amount of gain or decreased in the amount of loss recog¬ 
nized to the grantor upon such transfer under the law ap¬ 
plicable to the year in which the transfer was made. If the 
taxpayer acquired the property by a transfer in trust, this 
basis applies whether the property be in the hands of the 
trustee, or the beneficiary, and whether prior to the termina¬ 
tion of the trust and distribution of the property, or there¬ 
after. 

<c> Reinvestments by fiduciary.— If the property Is an in¬ 
vestment made by the fiduciary <as. for example, in the case 
of a sale by the fiduciary of property transferred by the 
grantor, and the reinvestment of the proceeds), the cost or 
other basis to the fiduciary is taken in lieu of the basi3 
specified in paragraph (6). 

I8rc. 113 Adjusted Basis for Determining Gain or Loss.] 

| (a) Basis (unadjusted) of properly.-The basis of property shall 
be the cost of such proper*, y; except that—) 

(4) Gift or transfer in trust before January 1 , 1921 ,—If the 
property was acquired by gift or tnmafer In trust on or before 
December 31. 1920, the bosH shall be the fair market value of 
such property at the time of such acquisition. 

Art. 113 <a> <4)-l. Gift or transfer in trust prior to Janu¬ 
ary 1, 1921. —'a> Property included.— Section 113 <a) <4> 
applies to all property acquired before January 1, 1921, by 
gift or transfer in trust. It does not apply to property ac¬ 
quired by a devise or bequest: or by an instrument which, 
under section 113 (a) ( 5 ) is to be treated as though it wero 
a will. 


<&> Basis. —The basis Is the fair market value of such 
property at the time of the gift or at the time of the trnnsfiv 
in trust. Such fair market value is to be ascertained in the 
manner prescribed in paragraph (c) of article 113 (a) (2)-l, 
or by equivalent methods. 

(Sec. 113. Adjusted Berts for Determining Gain or Loa.t.| 

((a) Pojri.t (unad/uj/cd) of property. —The basil of property shall 
be the cost or such property: except that—) 

(51 Property transmitted at death —If the property wan ac¬ 
quired by brquest. devise, or inheritance, or by tho deceden* . 
estate from the decedent, the basis shaU be tho fair market vali:. 
of such property at the time of such acquisition. In the case 
property transferred in trust to pay the income for life to or up* *. 
the order or direction of the grantor, with the right reserved to 
the ganlor at all times prior to Ills death to revoke the trust, the 
bn sis of such property in the hands of the persons entitled under 
the terms of th* trust Instrument to the property after the grot, 
or’fi death ahall. after euch death, be the some as If the tru *. 
Instrument had been a will executed on the day of the grantor’ 
death. For the purpoee of this paragraph property passing with¬ 
out 'full and adequate consideration under a general power of 
appointment exercised by will ahall be deemed to be property 
passing from the Individual exercising such power by bequest cr 
devise. 

Art. 113 (a) <5>-l. Basis of property acquired by bequest 
devise, or inheritance .—iai Property included.Section 113 
(a) (5) applies— 

< 1 > to all property passing from a decedent by his will o» 
under the law governing the descent and distribution ct 
property of decedents; and 

( 2 > to property passing under an instrument which, undrr 
section 113 (a) <5) is treated as though It were a will, bw 
applies to such property only at the times and to the extent 
prescribed in section 113 (a) (5). 

( 6 ) Basis. —Under the law governing wills and the descent 
and distribution of ihe property of decedents, all titles to 
property acquired by bequest, devise, or inheritance relate 
back to the death of the decedent, even though the intere 
of him who takes the title was. at the date of death of the 
decedent, legal, equitable, vested, contingent, general, specific, 
residual, conditional, executory, or otherwise. Pursuant to 
this rule of law. section 113 (a) (5) prescribes a single uni ¬ 
form basis rule applicable to all property passing from a 
decedent by will or under the law governing the descent and 
distribution of the property of decedents. Accordingly, the 
time of acquisition of such property is the death of the 
decedent, and its basis is the fair market value at the tin; 
of the decedent's death, regardless of the time when the tax¬ 
payer comes into possession and enjoyment of the property 
For example, if distribution of personal property left by i 
decedent is not made until one year after his death, the basi 
of such property in the hands of the legatee is its fair market 
value at the time when the decedent died, and not when the 
legatee actually received the property; or. if the bequest i:* 
of the residue to trustees in trust, and the executors do not 
distribute the residue to such trustees until five years afti¬ 
the death of the decedent, the basis of each piece of proper * 
left by the decedent and thus received, in the hands of the 
trustees, is its fair market value at the time when the decedent 
dies; or. If the bequest is to trustees in trust to pay to A dur¬ 
ing his lifetime the income of the property bequeathed, and 
after his death to distribute such property to the survivors of a 
class, and upon A's death the property is distributed to the 
taxpayer as the sole survivor, the basis of such property, in 
the hands of the taxpayer, is its fair market value at the 
time when the decedent died. 

The purpose of the Act, in prescribing a single uniform ba^i 
rule for property acquired by bequest, devise, or inheritance 
is, on the one hand, to tax the gain. In respect of such 
property, to him who realizes it (without regard to the cir¬ 
cumstance that at the death of the decedent it may have been 
quite uncertain whether the taxpayer would take or gain 
anything): and, on the other hand, not to recognize as gain 
any element of value solely from the circumstance that 
the possession or enjoyment of the taxpayer was postpone d. 
Such postponement may be. for example, until the adintni - 
tration of the decedent's estate is completed, until the period 
of the possession or enjoyment of another lias determined, or 
until an uncertain event has happened. It is the increase or 
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decrease in the value of property reflected in a sale or other 
disposition which section 113 (a) lb) recognizes as the meas¬ 
ure of gain or loss. 

(c> Fair market value. —For the purposes of this article, the 
value of property as of the date of the death of the decedent 
as appraised for the purpose of the Federal estate tax or if 
the property is not appraised as of the date of death of the 
decedent for such purpose or if the estate is not subject to 
such tax. its value as appraised as of the date of the death 
of the decedent for the purpose of State inheritance or trans¬ 
mission taxes, shall be deemed to be its fair market value 
at the time of the death of the decedent. 

<tf > Property acquired before March /, 1913: reinvestments 
bit fiduciary. —If the decedent died before March 1. 1913, the 
fair market value on that date Is taken In lieu of the fair 
market value on the date of death, but only to the same extent 
and for the same purposes as the fair market value on March 
1 . 1913. is taken under section 113 (a) (14). 

If the property is an Investment by the fiduciary under a 
will (as. for example, in the case of a sale by fiduciary under 
a will of property transmitted from the decedent, and the 
reinvestment of the proceeds), the cost or other basis io the 
fiduciary is token in lieu of the fair market value at the time 
when the decedent died. 

<c> Adjustments fo the uniform basis. —In the hands of 
every person who acquires the property of a decedent (or any 
estate or Interest therein) by bequest, or devise, or inheri¬ 
tance. the basis of the property is always the same. 

( 1 ) whether such person be the executor or administra¬ 
tor. the heir, the legatee, the devisee, the trustee of a trust 
created by the will, or any beneficiary of such trust, and 
whatever the nature of any such person's interest or estate 
may be: 

( 2 ) whether during or after administration and settle¬ 
ment of the estate of the decedent, during or after the 
term of any trust under the will, or before or alter the 
distribution by the executor or administrator, ot the 

trustee. 

Adjustments to basis required by section 113 <b> are made 
in accordance with the same uniform rule. Thus the deduc¬ 
tions for depreciation and for depletion allowed or allowable, 
under section 23 (1) and section 23 (m), to a legal life tenant 
as» if the life tenant were the absolute owner of the property, 
constitute an adjustment to the basis of the property in the 
hands not only of the life tenant, but also in the hands of the 
remainderman and every other person to whom the same 
unifotm basis is applicable. Similarly, the deductions al¬ 
lowed or allowable under section 23 (1) and section 23 cm), 
both to the trustee and to the trust beneficiaries, constitute 
an adjustment to the basis of the property not only in the 
hands of the trustee, but also in the hands of the trust bene¬ 
ficiaries and every other person to whom the uniform basis 
U applicable. See, however, section 24 (a). Similarly, ad¬ 
justments in respect of capital expenditures or losses, tax- 
fiee distributions, or other distributions applicable in reduc¬ 
tion of basis, or other items for which the basis is adjustable 
are made without regard to which one of the persons to 
whom the same uniform basis is applicable makes the capital 
expenditures or sustains the capital losses, or to whom the 
tax-free or other distributions are made, or to whom the 
deductions are allowed or allowable. 

The executor or other legal representative of the decedent, 
the fiduciary of a trust under a will, the Ufc tenant, and 
every other person to whom a uniform basis under this article 
is applicable, shall make and maintain records showing in 
detail all deductions, distributions, or other items for which 
adjustment td basis Is required to be made by section 113 (b). 
and shall furnish to the Commissioner information with 
respect to such matters in such detail at such time and in 
such manner as the Commissioner may require. 

(/) Sales of remainder and other interests in property 
transmitted at death .—The following is an illustration of the 
rule stated in paragraph (b) of this article that, under sec¬ 
tion 113 <a) (5), the measure of gain or loss resulting from 
a sale or other disposition of property transmitted at death 


is the increase or decrease in the value of the properly as 
reflected in such sale or other disposition: If land Is left for 
life to A, with remainder in fee to B. and prior % to A’s death 
B sells his remainder, the increase or decrease in the value 
of the land reflected, and realized by B, in the proceeds from 
the sale of his remainder interest constitutes the gain recog¬ 
nized upon the sale. 'See section 111.) Such gain (or, as 
the case may be. the loss), is computed by comparing the 
amount of the proceeds received from the sale with the 
amount of the part of the uniform basis assignable to such 
sale of B's remainder interest. The part of the uniform 
basis assignable to such a sale by B is the part of the uniform 
basis (adjusted to the time of the sale) of the land trans¬ 
mitted from the decedent which bears the same proportion 
to such uniform basis as B's remainder interest, at the time 
of the sale, bears to the whole estate transmitted from the 
decedent. 

(Ssc. 113. Adjusted Basis for Determining Gam or Low.] 
j(a> BojIj \unadfustal\ of property —Tlic butts of property thoU 
be the cost ol fuch property; except that—1 

(6) Tax-free exchanges generally .—If the property was ac¬ 
quired. after February 28. 1913. upon an exchange described tn 
section 113 <b) to <©). inclusive, the basta (exqpnl os provided 
in paragraph (15) of this subsection) shall be the some as in 
the cose of the property exchanged, decreased tn the amount of 
any money received by the taxpayer and increased In the amount 
of gain or decreased in the amount of loss to the taxpayer that 
wax recognised upon such exchange under the law applicable to 
the year in which the exchange wo» made. If the property so 
acquired consisted in part of the typo of property permitted by 
section 112 <b) to be received without the recognition of gain 
or low. and in port of other property, the basts provided tn this 
paragraph shall be allocated between the properties (other than 
money) received.. and for the purpose of the allocation there 
shall be oaaigued to such other property an amount equivalent 
to its fair market value at the date of the exchange. This para¬ 
graph shall not apply to property acquired by a corporation by 
the issuance of Its stock or securities as the consideration tn 
whole or in part for the transfer of the property to It. 

Art. 113 (a) (6>-J. Property acquired upon a tax-free 
exchange .—In the case of an exchange, after February 28. 
1913, of property solely of the type described in section 
112 <b). if no part of the gain or loss was recognized under 
the law applicable to the year in which the exchange was 
made, the basis of the property acquired is the same as the 
basis of the property transferred by the taxpayer with 
proper adjustments to the date of the exchange. 

If. in an exchange, after February 28. 1913. of properties 
of the type indicated in section 112 (b», gain to the taxpayer 
was recognized under the provisions of section 112 ic> or (d> 
or a similar provision of a prior Revenue Act. on account of 
the receipt of money in addition in the transaction, the basis 
of the property acquired is the basis of the property trans¬ 
ferred (adjusted to the date of the exchange), decreased by 
the amount of money received and increased by the amount 
of gain recognized on the exchange. For example: A pur¬ 
chased a share of stock in the X Corporation tn 1928 for 
$100. Pursuant to a plan of reorganization. A in 1936 ex¬ 
changed his share for one share in the Y Corporation, worth 
$90, and $30 in cash. Under the provisions of section 
112 <c). A realized a taxable gain of $20 from Lhe exchange. 
As to the amount of such gain to be taken Into account in 
computing net income, see section 117. The basis of the 
share of stock in the Y Corporation is $90: that is, the 
basis of the share in the X Corporation <$100) less the 
amount of money received by A ‘$30) plus the amount of 
gain recognized on the exchange *$20». 

If. upon an exchange of properties of the type described in 
section 112 (b). there was received by the taxpayer in addi¬ 
tion other property mot permitted to be received without the 
recognition of gain) and money, and gain from the transac¬ 
tion was recognized as required under section 112 <c> or *d» 
or a similar provision of a prior Revenue Act, the basis 
(adjusted to the date of the exchange) of the property 
transferred by the taxpayer, decreased by the amount of 
money received and Increased by the amount of gain recog¬ 
nized. must be apportioned to and is the basis of the proper¬ 
ties (other than money) received on the exchange. For the 
purpose of the allocation of such basis to the properties 
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received, there must be assigned to such other property an 
amount equivalent to its fair market value at the date of the 
exchange. 

Example, —A purchased a share of stock In the X Cor¬ 
poration in 1924 for $100. Upon a reorganization of the X 
Corporation in 1936. A received In place of his stock in the X 
Corporation a share of stock in the Y Corporation worth $60, 
a Liberty bond worth $50. and in addition $20 in cash. Under 
section 112 <c) <1). A realized a gain of $30 from the ex¬ 
change. As to the amount of such gain to be taken into 
account in computing net income, see section 117. The basis 
of the property received in exchange is the basis of the old 
stock i$ 100 > decreased in the amount of money received 
($ 20 ) and increased in the amount of gain that was realized 
($30). which results in a basis for the property received of 
$110. This basis of $110 is apportioned between the Liberty 
bond and the share of stock, the basis of the Liberty bond 
being its fair market value at the date of the exchange. $50. 
and of the share of stock, the remainder, $60. 

8 ection 112 <e> of the Act, and similar provisions of prior 
Revenue Acts, provide that no loss may be recognized on an 
exchange of properties of a type described in section 112 
<b>. although (he taxpayer receives other property or money 
from the transaction. However, the basis of the property or 
properties received by the taxpayer <other than money) is 
the basis ■ adjusted to the date of the exchange) of the 
property transferred, decreased by the amount of money re¬ 
ceived. This basis must be apportioned to the properties 
received and for this purpose there must be allocated to such 
other property (not permitted to be exchanged tax free) an 
amount of such basis equivalent to the fair market value of 
such other property at the date of the exchange. 

Paragraph ( 6 ) of section 113 (a) does not apply in ascer¬ 
taining the basis of property acquired by a corporation by 
the issuance of its stock or securities as the consideration in 
vrhole or in part for the transfer of the property to it. But 
see paragraphs <7> and ( 8 ) of section 113 (a). 

|See. 113. Adjusted Basis for Determining Gain or Loss.) 
j(a) Basis (unadjusted) of property. —The basis of property shall 
be the coat of «uch property; except that—| 

(7) Transfers to corporation.— If the property was acquired 
after December 31. 1917. by a corporation In connection with a 
reorganization, then the basis shall be the *ame as it would be in 
the bunds of the transferor. Increased In the amount of gain or 
decreased in the amount of loss recognized to the transferor upon 
such transfer under the law applicable to the year In which the 
transfer was made This paragraph shall not apply If the property 
acquired consists of stock or securities In a corporation a party 
to the reorganization, unless acquired by the issuance of stock or 
securities, of the transferee as the consideration In whole or In 
port for the transfer. 

Art. 113 (r) <7>-l. Property acquired by corporation in re¬ 
organization after December 31. 1917.— The provisions of sec¬ 
tion 113 <a) ( 7 ) may be illustrated by the following example: 

Example.—If the X Corporation, which owns property pur¬ 
chased in 1925 for $10,000. causes the organization of the Y 
Corporation to which the property mentioned is transferred 
in exchange for all of the capital stock of Y. no gain or loss 
from the transaction is recognized under section 112 (b> (4). 
Tlie basis of the property in the hands of the Y Corporation 
is $ 10 , 000 , the basis which the property would have had in 
the hands of the X Corporation if the transfer had not been 
made. 

Paragraph (7) of section 113 (a) does not apply if the prop¬ 
erty acquired consists of stock or securities In a corporation a 
party to a reorganization, unless such stock or securities are 
acquired by the issuance of stock or securities of the trans¬ 
feree as tlie consideration in whole or in part for the transfer. 
The application of this article to a case where such stock or 
securities are acquired by the issuance of stock or securities of 
the transferee may be illustrated as follows: 

Example.—The Y Corporation owns all of the stock of the X 
Corporation, which stock it acquired in 1936 by the issuance 
of all of its own voting stock to the Individual shareholders of 
the X Corporation. The stock of the X Corporation was 
acquired by tire individuals in 1924 for $100,000 in cash. The 
stock of the Y Corporation had a fair market value of $1,000,- 


000 at the time it was exchanged in 1936 for the stock of the 
X Corporation. The fair market value of the stock of the X 
Corporation at the time of the exchange in 1936 was also 
$1,000,000. The basis to the Y Corporation of the stock of the 
X Corporation Is the basis which such 3tock would have had 
in the hancL of the individuals from whom it was acquired by 
the Y Corporation, that is. $100,000. 

I Szc. 113. Adjusted Basis for Determining Gain or Loss.) 

(a) Basis ( unadjusted) of property. —The basis of property shall 
be the cent of such property; except that—J 

(8) Property acquired by issuance of stock or as paid-in sur- 
plus,—If the property was acquired after December 31, 1920. by 
a corporation— 

(A) by the issuance of It* stock cr securities In connection 
with a transaction described in section 112 (b) (5) (Including, 
also, cases where part of the consideration for the transfer of 
r.uch property to the corporation was property or money, in 
addition to such stock or securities), or 

(B) as paid-in surplus or as a contribution to capital. 

then the b**ls shall be the same as It would be in the hands of 
the transferor. increased In the amount of gain or decreased in 
the amount of loss recognized to the transferor upon such 
transfer under the law applicable to the year In which the 
transfer was made. 

Art. 113 <a> (8)-l. Property acquired by a corporation 
after December 31, 1920. —The acquisition of property by a 
corporation after December 31, 1917. by the issuance of its 
stock or securities may not fall within the provisions of 
paragraph (7) of section 113 (a), because of the fact that 
the property was not acquired in connection with a reorgani¬ 
zation. If, however, the acquisition of such property oc¬ 
curred after December 31, 1920, and falls within the provi¬ 
sions of paragraph (8) of section 113 (a), the limitations 
therein imposed upon the basis of such property are 
applicable. 

In respect of property acquired by a corporation after 
December 31. 1920. from a shareholder as paid-in surplus, or 
from any person as a contribution to capital, the basis of the 
property In the hands of the corporation Is the basis which 
the property would have had in the hands of the transferor 
if the transfer had not been made. In the case of property 
acquired by a corporation after December 31, 1920, as a gift, 
the basis thereof shall be determined under section 113 (a) 
( 2 ). 

(Sic. 113. Adjusted Basis for Determining Gain cr Los*.] 

((a) Basis ( unadjusted) of property .—The basis of property shall 
be the cost of such property; except that—| 

(9) Involuntary conversion.—U the property was acquired, 
after February 23, 1913, os the result of a compulsory or in¬ 
voluntary conversion described in section 112 (f). the basis shall 
be the same a* in the case of the property so ponverted. de¬ 
creased In the amount of any money received by the taxpayer 
which was not expended in accordance with the provisions of 
law (applicable to the year In which such conversion was made) 
determining the taxable status of the gain or loas upon such 
conversion, and Increased In the amount of gain or decreased 
In the amount of loss to the taxpayer recognized upon such 
conversion under the law applicable to the year In w T hlch such 
conversion was made. 

Art. 113 (a) <9)-l* Property acquired as a result of an 
involuntary conversion. —Tlie provisions of section 113 (a) (9) 
may be illustrated by the following example: 

Example. —A vessel purchased by A in 1926 for $100,000 is 
destroyed in 193G and A receives insurance in the amount of 
$200,000. Disregarding, for the purpose of this example, the 
adjustment for depreciation, if A invests $150,000 in a new 
vessel, taxable gain to the extent of $50,000 would be recog¬ 
nized. The basis of the new vessel is $100,000; that Is, the 
cost of the old vessel ($100,000) minus the money received 
by the taxpayer which was not expended in the acquisition of 
the new vessel ($50,000) plus the amount of gain recognized 
upon the conversion ($50,000). If any amount in excess of 
the proceeds of the conversion is expended in the acquisition 
of the new property, such amount may be added to the basis 
otherwise determined. 

(Sic. 113. Adjusted Basis for Determining Gain or Loss.) 

((a) Basis (unadjusted) of property .—The basis of property aftall 
bo tbe coat of such property; except that—) 

(10) “Wash saleY' of stock.—It the property coaxials of stock or 
securities the acquisition of which (or the contract or option to 
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acquire which) rejoined In the nondeductlbillty (under section 
118 of this Act or corresponding provisions of prior income tax 
laws, relating to “wash sales" i of the loss from the sale or other 
disposition of substantially Identical stock or securities, then the 
basis Fhnll be the basts of the stock or securities so sold or disposed 
of. increased or decreased, as the case may be. by the difference. 
If any, between the price at which the property was acquired and 
ihc price at which such substantially identical stock or securities 
were sold or otherwise disposed of. 

Art. 113 <a> < 10)—1. Stocks or securities acquired in "wash 
sales /’— The application of section 113 (a) (10) may be Illus¬ 
trated by the fallowing examples: 

Example (l). —A purchased a share of common stock of 
the X Corporation for $100 in 1926. which he sold January 
15. 1936. for $60. On February 1. 1936, he purchased a share 
of common stock of the same corporation for $90. No loss 
from the sale is recognized under section 118. The basis of 
the new share is $ 110 ; that is. the basis of the old share 
i$ 100 ) increased by $ 10 . the excess of the price at which the 
new share was acquired ($90) over the price at which the old 
share was sold <$80 ). 

Example (2).—A purchased a share of common stock of 
the Y Corporation for $100 in 1926. which he sold January 
15. 1936. for $80. On February 1. 1936. he purchased a share 
of common stock of the same corporation tor $70. No loss 
from the sale is recognized under section 118. The basis of 
the new share is $90; that is. the basis of the old share ($100) 
decreased by $ 10 . the excess of the price at which the old share 
was sold ($80) over the price at which the new share was 
acquired ($70). 

I Sic. 113. Adjusted Basis for Determining Gain or Loxjl) 

(a) Basis (unadjusted) oj property .—The basis of property shall 
be the cost of such property: except that—J 

(11) Property acquired during affiliation. —In the cajbc of prop¬ 
erty acquired by a corporation, during a period of affiliation, 
from a corporation with which It was affiliated, the basis of such 
property, after such period of affiliation, thall be determined. In 
accordance with regulations prescribed by the Commissioner with 
the approval of the Secretary, without regard to Inter-company 
transactions in respect of which gain or loss was not recognized. 
For the purposes of this paragraph, the term “period of affilia¬ 
tion” means the period during which such corporations were 
affiliated (determined In accordance with the law applicable 
thereto) but does not Include any taxable year beginning on or 
after January 1. 1922. unless a consolidated return was made, 
nor any taxable year after the taxable year 1928. The basts In 
case of properly acquired by a corporation during any period, in 
the taxable year 1929 or any subsequent taxable year. In respect 
of which a consolidated .return Is made by such corporation under 
section 141 of this Act or the Revenue Act of 1928 or the Reve¬ 
nue Act of 1932 or the Revenue Act of 1934. shall be determined 
in accordance with regulations prescribed under section 141 (b) 
of this Act or the Revenue Act of 1928 or the Revenue Act of 
1932 or the Revenue Act of 1934. The basis in the case of prop¬ 
erty held by a corporation during any period, in the taxable year 
1929 or any subsequent taxaoie year. In respect of which a con¬ 
solidated return Is mode by such corporation under section 141 
of this Act or the Revenue Act of 1928 or the Revenue Act of 
1932 or the Revenue Act of 1934. shall be adjusted In respect of 
any items relating to such period. In accordance with regula¬ 
tions prescribed under section 141 (b) of this Act or the Revenue 
Act of 1928 or the Revenue Act of 1932 or the Revenue Act of 
1934. applicable to such period 

Art. 113 (a) (ID—1. Basis of property acquired during 
affiliation .—The basis of propery acquired by a corporation 
during a period of affiliation from a corporation with which 
it was affiliated shall be the same as It would be In the hands 
of the corporation from which acquired. This rule Is appli¬ 
cable if the basis of the property Is material in determining 
tax liability for any year, whether a separate return or a 
consolidated return is made in respect of such year. For the 
purpose of this article, the term “period of affiliation” means 
the period during which such corporations were affiliated 
<determined in accordance with the law applicable thereto), 
but does not include any taxab. year beginning on or after 
January 1 , 1922. unless a consolidated return was made, nor 
any taxable year after the taxable year 1928. 

Example 4 —The X Corporation, the Y Corporation, and the 
2 Corporation were affiliated for the taxable year 1920. Dur¬ 
ing that year the X Corporation transferred assets to the Y 
Corporation for $ 120,000 cash, and the Y Corporation in turn 
transferred the assets during the same year to the Z Corpo¬ 
ration for $130X00 cash. The assets were acquired by the 


X Corporation in 1916 at a cost of $100,000. The basis of 
the assets in the hands of the Z Corporation is $100,000. 

The basis of property acquired by a corporation during any 
period, in the taxable year 1929 or any subsequent taxable 
year, in respect of which a consolidated return was made or 
was required under Regulations 75. Regulations 78. Regula¬ 
tions 89. or Regulations 97. relating to consolidated returns, 
shall be determined in accordance with such regulations. 
The basis in the case of property held by a corporation dur¬ 
ing any period, in the taxable year 1929 or any subsequent 
taxable year, in respect of which a consolidated return 13 
made or is required under Regulations 75. Regulations 73. 
Regulations 89, or Regulations 97, shall be adjusted in re¬ 
spect of any items relating to such period in accordance with 
such regulations. 

The basis of property after a consolidated return period 
shall be the same as immediately prior to the close of such 
period. For example, if a corporation has been a member 
of an affiliated group which has made a consolidated return 
on the calendar year basis for the taxable year 1935 and 
makes a separate return for the taxable year 1936 and suc¬ 
ceeding taxable years, the value of the opening inventory to 
be used in computing such corporation’s net inccme for the 
taxable year 1936 is the proper value of the closing inventory 
used in computing the consolidated net Income for the 
preceding taxable year. 

Sec. 113. Adjusted Basis /or Determining Gain or Loss.) 

(a) Basis ( unadjusted) of property —The baaia of property abaU 
be the cost of such property; except that—| 

(12) Raxit established by Revenue Act of 1932. —If tlie prop¬ 
erty was acquired, after February 28. 1913. In any taxabte year 
beginning prior to January 1. 1934. and the basis thereof, for 
the purposes of the Revenue Act of 1932 was prescribed by rec- 
tlon 113 (a) (0), (7). or (9) of such Act. then for the purposes 
of this Act the basis shall be the same as the basis therein 
prescribed in the Revenue Act of 1932. 

Art. 113 <a> (12)-1. Basis of property established by Reve¬ 
nue Act of 1932 .—Section 113 (a) (12) provides that if the 
property was acquired, after February 28. 1913, in any tax¬ 
able year beginning prior to January 1. 1934. and the basis 
of the property, for the purposes of the Revenue Act of 1932. 
was prescribed by section 113 (a) (€>. (7), or <9) of that 
Act. then for the purposes of the Revenue Act of 1936 the 
basis shall be the same as the basis therein prescribed in the 
Revenue Act of 1932. 

If, after December 31, 1923, and In any taxable year 
beginning prior to January 1. 1934. In pursuance of a plan 
of reorganization and without the surrender of his stock, 
there was distributed to a shareholder In a corporation a 
party to the reorganization stock or securities of a corpora¬ 
tion a party to the reorganization, then as Is provided in 
section 113 (a) <9) of the Revenue Act of 1932. the basis 
of the stock In respect of which the distribution was made 
must be apportioned between such stock and the stock or 
securities so distributed to the shareholder. The basis of 
the old shares and the new shares or securities shall be 
determined in accordance with the following rules: 

(1) If the stock distributed in reorganization conssts 
solely of stock in the distributing corporation and is all of 
substantially’ the same character and preference as the stock 
In respect of which the distribution is made, the basis of each 
share will be the quotient of the cost or other basis of th? 
old shares of stock divided by the total number of the old and 
the new shares. 

(2) If the stock distributed in reorganization is in whole 
or in part stock in a corporation a party to the reorganiza¬ 
tion other than the distributing corporation, or where the 
stock distributed in reorganization is in whole or in part 
stock of a character or preference materially different from 
the stock in respect of which the distribution is made, or 
if the distribution consists wholly or partly of securities o;her 
than stock, the cost or other basis of the stock in respect 
of which the distribution Is made shall be apportioned 
between such stock and the stock or securities distributed in 
proportion, as nearly as may be, to the respective values of 
each class of stock or security, old and new. at the tim? of 
such distribution, and the basis of each share of stock or 
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unit of security will be the quotient of the cost or other basis 
of the class of stock or security to which such share or unit 
belongs, divided by the number of shares or units In the 
class. Within the meaning of the foregoing provisions, 
securities are different in class from stocks, stocks or securi¬ 
ties in one corporation are different in class from stocks or 
securities in another corporation, and. in general, any 
material difference in character or preference or terms 
sufflc.ont to distinguish one stock or security from another 
stock or security to that different values may properly be 
nssiF^ied (hereto, will constitute a difference in class. 

( 3 ) If the stock in respect of which a distribution in reor¬ 
ganization is made was purchased at different times or at 
different prices, and the identity of the lots cannot be deter¬ 
mined. any sale of the original stock will be charged to the 
earliest purchases of such stock (see article 22 (a)- 8 ), and 
any sale of the stock or securities distributed in reorganiza¬ 
tion will be presumed to have been made from the stock or 
securities distributed in respect of the earliest purchased 
stock. 

(4) If the stock in respect of which a distribution in reor¬ 
ganization is made was purchased at different times or at 
different prices, and the stock or securities distributed in 
reorganization cannot be identified as having been distributed 
in respect of any particular lot of such stock, then any sale 
of the stock or securities distributed in reorganization will be 
presumed to have been made from the stock or securities 
distributed in respect of the earliest purchased stock. 

If In any taxable year beginning after December 31, 1835, 
without the surrender of his stock there is acquired by a 
shareholder in a corporation a party to a reorganization, as a 
distribution in pursuance of the plan of reorganization, stock 
or securities in a corporation a party to the reorganization, 
such acquisition of new shares or securities by the share¬ 
holder will be treated as a dividend to the extent that such 
distribution has the effect of a taxable dividend. There shall 
be taxed as a dividend to each shareholder In such case such 
portion of the fair market value as of the date of distribution 
of such stock or securities as Is not in excess of his ratable 
share of the undistributed earnings and profits of the cor¬ 
poration making the distribution as have been accumulated 
after February 28. 1914. Any remainder of such value will 
be applied against and used to reduce the basis cf the old 
shares held by the shareholder. 

I Seer. 113. Adjusted Basis for Determining Gain or Loss.] 
j(B) Basis {unadjusted) o/ property .—The basis of property shall 
toe the coet of such property; except that—1 

(131 Partnerships .—If the property ww acquired, after Feb¬ 
ruary 38. 1013. toy a partnership and the basis is not otherwise de¬ 
termined undrr any of thr paragraphs (1) to (12). Inclusive, of 
this subsection, then the basis wall be the same as it would tor 
In the hands of the transferor, inorceaed in the amount of gain 
or decreased In the amount of loss recognized to the transferor 
upon voch transfer under the law applicable to the year In which 
the transfer wus made. If the property was distributed In kind 
by a partnership to any partner, the basis of such property In the 
handr of the partner shall be such part of the basis in his hands 
of his partnership interest as Ls property allocable to such property. 

Art. 113 fa) <I3)-L Property contributed in kind by a part - 
net to a partnership .—'The basis of property contributed in 
kind by a partner to partnership capital after February’ 28, 
1913. is the cost or other basis thereof to the contributing 
partner* Annual allowances to the partnership for depletion 
and depreciation are to be computed on such basis. If such 
basis is greater than the fair market value of the property 
at the date of the transfer to the partnership, the annual 
depletion or depreciation allowances shall be allocated to and 
Included in the determination of the distributive shares of 
the partners in accordance with their agreement in respect 
of the sharing of gains or losses affecting partnership capital. 
If the basis of such contributed property is less than the fair 
market value thereof at the date of transfer to the partner¬ 
ship, the annual allowances for depletion and depreciation are 
to be limited to such basis and may be apportioned among the 
partners according to their agreement with respect to the 
sharing of gains or losses affecting partnership capital. On 
the sale or other disposition of such contributed property by 
the partnership the gain or loss, determined on such trans¬ 


ferred basis, adjusted as required by section 113 (b), shall be 
prorated in' determining the distributive shares of the partners 
according to their gain or loss ratios on the disposition of a 
partnership asset under the partnership agreement. 

Art. 113 (a) <13)-2. Readjustment of partnership inter¬ 
ests. —When a partner retires from a partnership, or the 
partnership is dissolved, the partner realizes a gain or loss 
measured by the difference between the price received for his 
interest and the sum of the adjusted cost or other basis to 
him of his interest in the partnership plus the amount of 
his share in any undistributed partnership net income earned 
since he became a partner on which the income tax has been 
paid. However, if such interest in the partnership was ac¬ 
quired prior to March 1, 1913, both the cost or other basis 
as hereinbefore provided and the value of such interest as 
of such date, plus the amount of his share in any undis¬ 
tributed partnership net Income earned since February 28. 
1913, on which the income tax has been paid, shall be ascer¬ 
tained. and the gain derived or the loss sustained shall be 
computed as provided in article 111-1. See also section 117. 
If the partnership distributes its assets in kind and not in 
cash, tile partner realizes no gain or loss until he disposes 
of the property received in liquidation. The basis of such 
property in the hands of the partner shall be such part of 
the basis in his hands of his partnership interest as Is prop¬ 
erly allocable to such property. 

If a new partner is admitted to the partnership, or an exist¬ 
ing partnership is reorganized, the facts as to such change 
or reorganization should be fully set forth in the next return 
of income, in order that the Commissioner may determine 
whether any gain has been realized or loss sustained by any 
partner. 

(Sec. 113. Adjusted Basis for Determining Gain or Loss.] 

((a) Berts (unadjusted) of property. —The basis of property shall 
to© the coet of such property; except that —] 

(14) Property acquired betook March 1. 1913. — In the case o t 
property acquired before March 1, 1013. If the bn*Is olherwte© de¬ 
termined under thts subjection, adjusted (for the period prior 
to March 1. 1913) provided in subsection <b). is less than the 
fair market value of the property as of March 1. 1913. then the 
basis for determining gain shall be auch fair market value. In 
determining the fair market vnluo of stock in a corporation as of 
March I. 1913, due regard shall bo given to the fair market value 
of the assets of the corporation os of that date. 

Art. 113 <a) (14)—1. Property acquired prior to March 1 , 
1013.— The basis as of March 1, 1913, for determining gain in 
the case of property acquired prior to that date, is the tests 
otherwise provided for such property under section 113 (a), 
adjusted for the period prior to March 1.1913. or the fair mar¬ 
ket value of the property as of March 1, 1913, whichever is 
higher. 

The basis as of March 1. 1913. for determining loss in the 
case of property acquired prior to that date is the cost or other 
basis provided for such property under section 113 (a) ad¬ 
justed as required by section 113 <b), but without reference to 
the fair market value of the property os of March 1, 1913. 

Example. —A, who makes his returns upon the calendar year 
basis, in 1908 purchased property for $100,000. Assuming^ for 
the purposes of this example, that there arc no additions and 
betterments to be taken into account, the depreciation sus¬ 
tained on the property prior to March 1. 1913, was $10,000. co 
that the original cost adjusted as of March 1. 1913. for de¬ 
preciation sustained prior to that date was $90,000. As of 
that date the fair market value of the property was $94,COO. 
(o) For the purpose of determining gain from the sale or other 
disposition of the property on March 1, 1936, the basis of the 
property is the fair market value of $94,000 as of March 1, 
1913, adjusted for depreciation for the period subsequent to 
February 28. 1913, computed on such fair market value. If it 
be assumed that the amount of depreciation deductions al¬ 
lowed (not less than the amount allowable) after February 
28. 1913, to the year 1936 ls in the aggregate sum of $43,240. 
the adjusted basis for determining gain in 1936 ($94,000 Uss 
$43,240) Is $50,700. <b) For the purpose of determining a loss 

from the sale or other disposition of such property in 1938. 
the basis of the property is the cost of the property, without 
reference to the fair market value as of March 1. 1913, ad¬ 
justed for depreciation before March 1.1913, and after Fcbru- 
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ary 28, 1913. The amount of depreciation sustained prior to 
March 1,1913, in this example is $10,000, and if the amount of 
depreciation to be accounted for after February 28. 1913, is 
assumed to he $43,240, the aggregate amount of depreciation 
for which adjustment of such cost must be made is $53,240. 
The adjusted basis for determining the loss in 1936 <$100,000 
less $53,240) is $46,760. 

What the fair market value of property was on March 1, 
1913. is a question of fact to be established by competent 
evidence. In determining the fair market value of stock in 
a corporation, due regard shall be given to the fair market 
value of the corporate assets on such date. In the case of 
property traded in on public exchanges, actual sales at or 
about the basic date ailord evidence of value. In general, 
the fair market value of a block or aggregate of a particular 
kind of property is not to be determined by a forced sale 
price or by an estimate of what a whole block or aggregate 
would bring if placed upon the market at one and the same 
time, but such value should be determined by ascertaining 
as the basis the fair market value of each unit of the prop¬ 
erty. All relevant facts and elements of value as of the basic 
date should be considered in every case. 

|See. 113. Adjusted Basis for Determining Gain or Los j.| 
jut Basis {unadjusted) of property. —The txuUs of property shall 
be the cost of such property; except that—| 

(15) Property received by o corporation on complete liquidation 
of another. — If the property web received by a corporation upon 
a distribution In complete liquidation of another corporation 
within the meaning of section 112 (b) (6). then the basts shall 
be the same as It would be In the hands of the transferor. 

Art. 113 <a> <15)-1. Basis of property received in complete 
liquidation. —The basis of property received in complete liqui¬ 
dation, without the recognition of gain or loss as provided in 
section 112 <b> (6). shall be the same as the basis of the 
property in the hands of the liquidating corporation with 
proper adjustments as provided in section 113. See section 
113 <b). 

(S*c 113. Adjusted Basis for Determining Gain or Loss ] 

| (a) Basis ( unadjusted ) of properly .—The basis of property shall 
be the ccst of such property; except t hat— | 

(16) Basis established by Revenue Act of 1934. —If the prop¬ 

erty wa3 acquired, after February 28. 1913, In any taxable year 
beginning prior to January 1. 1936, and the basis thereof, for the 
purposes of the Revenue Act of 1934 was prescribed by section 
113 (a) (6), (7). or (8i of such Act. then tor the purposes ol this 
Act the bonis shall be the same as the basis therein prescribed 
In the Revenue Act of 1934. v 

Art. 113 (a) <16>-1. Basis of property established by Reve¬ 
nue Act of 1934 .—Section 113 <a) (16) provides that if prop¬ 
erty was acquired after February 28, 1913, in any taxable 
year beginning prior to January 1, 1936, and the basis of the 
property for the purposes of the Revenue Act of 1934 was 
prescribed by section 113 (a) (6). (7). or <8> of that Act, then 
for the purposes of the Revenue Act of 1936 the basis shall be 
the same as the basis therein prescribed under the Revenue 
Act of 1934. For example, if after December 31. 1920, and In 
any taxable year beginning prior to January 1, 1936, property 
was acquired by a corporation by the issuance of its stock or 
.securities in connection with a transaction which is not de¬ 
scribed in section 112 (b) <5> of the Act but which is described 
in section 112 lb) <5) of the Revenue Act of 1934, the basis 
of the property so acquired shall be the same as it would be 
In the hands of the transferor, with proper adjustments to 
the date of the exchange. 

I Sec. 113. Adjusted Basis for Determining Gain or Less.) 
lb) Adjusted basis — The adjusted basis for determining the gain 
or low from the solo or other disposition of property, whenever 
acquired, shall be the basis determined under subsection (a), 
adjusted os hereinafter provided. 

(1) General rule,—Proper adjustment in respect of the prop¬ 
erty shall in all cases be mode— 

(A) for expenditures, receipts, losses, or other items, prop¬ 
erly chargeable to capital account. Including taxes and other 
carrying charges cn unimproved and unproductive real prop¬ 
erty, but no such adjujrtment shall be made for taxes or otbei 
carrying charges for which deductions have been taken by the 
taxpayer In determining net Income far the taxable year ox 
prior taxable years; 

(D) In respect of any period since February 28, 1913. for 
exhaustion, wear and tear, obsolescence, amortization, and de¬ 


pletion. to the extent allowed (but not leu than the amount 
aUowable) under this Act or prior income tax laws. Where 
for any taxable year prior to the taxable year 1932 the deple¬ 
tion allow mcc was based on discovery value or a percentage of 
income, then the adjustment for depletion for such year shall 
be based on the depletion which would have been allowable 
for such year If computed without reference to discovery value 
or a percentage or income; 

(Cl in respect of any period prior to March 1. 1913. for 
exhaustion, wear ond tear, obsolescence, amcrt&atlon. and de¬ 
pletion. to the extent sustained; 

(D) In the case of stock (to the extent not provided for In 
the foregoing subparagraph* i for the amount of distributions 
previously made which, under the law applicable to the year 
in which the distribution was made, either were tax-free or 
were applicable in reduction of basis (not including distribu¬ 
tions made by a corporation, which was classified as a per¬ 
sonal service corporation under the provisions of the Revenue 
Act of 1918 or 1921. out of It* earnings or profits which were 
taxable In accordance with the provisions of section 218 of the 
Revenue Act of 1918 or 1921) 

(2) Substituted basis—The term “substituted basis'* as used 
in this subsection means'a basis determined under any provision 
of subsection (a) of this section or under any corresponding 
provision of a prior income tax law. providing that the basis 
shall be determined— 

(A) by reference to the basis In the hands of a transferor, 
donor, or grantor, or 

(B) by reference to other property held at any time by the 
person for whom the basis Is to be determined. 

Whenever it appears that the basis of property in the hands of 
the taxpayer Is a substituted baste, then the adjustments pro¬ 
vided In paragraph (1) of this subsection shall be made after 
first making in respect of such substituted basis proper adjust¬ 
ments of a similar nature in respect of the period during which 
the property was held by the transferor, donor, or gmntor. or 
during which the other property was held by the person for 
whom the basis Is to be determined A similar rule shall be 
applied in the case of a series of substituted bases 

Art. 113 <b)-l. Adjusted basis: General rule .—The ad¬ 
justed basis for determining the gain or loss from the sale 
or other disposition of property, is the cost of such property 
or. in the case of such property as is described in paragraphs 
(1) to <16), inclusive, of section 113 (a), the basis therein 
provided, adjusted to the exterit provided in section 113 <b>. 

The cost or other basis shall be properly adjusted for any 
expenditure, receipt, loss, or other item, properly chargeable 
to capital account, including the cost of improvements and 
betterments made to the property. In the case of mines and 
oil or gas wells the following shall not be considered as items 
property chargeable to capital account: ( 1 ) Expenditures 
made in the taxable year 1932 or subsequent taxable years 
which are allowable under article 235 or article 236 of Regu¬ 
lations 77, articles 23 (m)-15 or 23 <m>-16 of Regulations 86 
and articles 23 (mi-15 or 23 <m)-16 of these regulations as 
deductions in computing net income; ( 2 ) expenditures made 
in taxable years prior to 1932 which were allowed, or which 
may hereafter be allowed, as deductions in computing the 
net income of the taxpayer for such taxable years. In the 
case of unimproved and unproductive real property, carrying 
charges, such as taxes and interest, which have not been 
taken as deductions by the taxpayer in determining net in¬ 
come for the taxable year, or a prior taxable year, are properly 
chargeable to capital account. 

Example. —A. who makes his returns on the calendar year 
basis, purchased property in 1929 for $10,000. He subse¬ 
quently expended $6,000 for improvements. Disregarding, for 
the purpose of this example, the adjustments required for 
depreciation, the adjusted basis of the property* b $16,000. 
If A sells the property in 1936 for $20,000. the amount of his 
gain will be $4,000. As to the amount of such gain to be taken 
into account in computing net income, see section 117. 

The cost or other basis must also be decreased by the 
amount of the deductions for exhaustion, wear and tear, 
obsolescence, amortization, and depletion to the extent such 
deductions have In respect of any period since February 28, 
1913, been allowed (but such decrease shall not be less than 
the amount of deductions allowable) under the Revenue Act 
of 1936 or prior income tax laws. The adjustment required 
for any taxable year or period is the amount allowed or the 
amount allowable for such year or period under the law ap¬ 
plicable thereto, whichever is the greater amount. A tax¬ 
payer Is not permitted to take advantage in a later year of 
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his prior failure to take any depreciation allowance or of his 
action in taking an allowance plainly Inadequate under the 
known facts in prior years. The determination of the 
amount properly allowable shall, however, be made on the 
basis of facts reasonably known to exist at the end of such 
year or period. The aggregate sum of the greater of such 
annual amounts is the amount by which the cost or other 
basis of the property shall be adjusted. For example, the 
case of Corporation A discloses the following facts as of 
January 1, 1936: 


Year 

Allowed 

Allowable 

Allowed, hot 
ooc less than 
amount al¬ 
lowable 

•030 . . , . 

fft.oro 
7,00) 
ft, SCO 

ft, COO 
4,300 

4 UOO 

ftftOCJO 
ft MO 
ft. *00 
ft. 000 
ft, 000 
ft 000 
*'.<■* 


ittn . . 

1031.. ~ 

l«7 ..... 

lift) . . 

soat . . . 



30, tOO 

42,000 

44.000 


The depreciation allowed but not less than the amount al¬ 
lowable in this example as of January 1, 1936. is $44,000. 
and the cost or other basis of the property Is to be adjusted 
by that amount. The deductions by which the cost or other 
basis is to be decreased shall include deductions allowed 
under section 114 <b> <2>. <3). and <4) of the Revenue Act 
of 1932. the Revenue Act of 1934, and the Revenue Act of 
1936. for the taxable year 1932 and subsequent taxable years, 
but the amount of the diminution In respect of depletion for 
taxable years prior to 1932 shall not exceed a depletion de¬ 
duction computed without reference to discovery value in tire 
care of mines, or without reference to discovery value or a 
percentage of income in the case of oil and gas wells. 

The cost or other basis shall also be decreased by the ex¬ 
haustion, wear and tear, obsolescence, amortization, and de¬ 
pletion sustained in respect of any period prior to March 1, 
1913. 

In the case of stock, the cost or other basis must be dimin¬ 
ished by the amount of distributions previously made which, 
under the law applicable to the year In which the distribu¬ 
tion was made, either were tax free or were applicable in 
reduction of basis (not Including distributions made by a 
corporation, which was classified as a personal service cor¬ 
poration under the provisions of the Revenue Act of 1918 or 
1921, out of its earnings or profits which were taxable in 
accordance with the provisions of section 218 of the Revenue 
Act of 1918 or 1921>. 

Example. —A. who makes his returns upon the calendar 
year basts, purchased stock tn 1923 for $5,000. He received 
in 1921 a distribution of $2,000 paid out of earnings and 
profits of the corporation accumulated prior to March 1, 
1913. The adjusted basis for determining the gain or loss 
from the sale or other disposition of the stock In 1936 is 
$5,000 less $2,000. or $3,000. and the amount of the gain or 
loss from the sale or other disposition of the stock is the 
difference between $3,000 and the amount realized from the 
sale or other disposition. But see section 117. 

Adjustments must always be made to eliminate double 
deductions or their equivalent. Thus, in the case of the 
stock of a subsidiary company, the basis thereof must be 
properly adjusted for the amount of the subsidiary company’s 
losses for the years in which consolidated returns were made. 

In determining basis, and adjustments to basis, the prin¬ 
ciples of estoppel apply, as elsewhere under the Act. 

Art. 113 <b>-2. Substituted basis .—Whenever it appears 
that the basis of property in the hands of the taxpayer is a 
substituted basis, as defined in section 113 (b) (2), the ad¬ 
justments indicated in article 113 <b>-l shall be made after 
fii 4 t making in respect of such substituted basis proper ad¬ 
justments of a similar nature In respect of the period during 
which the property was held by the transferor, donor, or 
grantor, or during which the property was held by the person 


for whom the basis is to be determined. A similar rule shall 
also be applied in the case of a series of substituted bases. 

Example. —A. who makes his returns upon the calendar 
year basis, in 1926 purchased the X Building and subse¬ 
quently gave it to his son B. B exchanged the X Building for 
the Y Building in a tax-free exchange, and then gave the 
Y Building to his wife C. C, in determining the gain from 
the sale or other disposition of the Y Building in 1936, is 
required to reduce the basis of the building by deductions for 
depreciation which were successively allowed (but not less 
than the amount allowable) to A and B upon the X Building 
and to B upon the Y Building, in addition to the deductions 
for depreciation allowed (but not less than the amount 
allowable) to herself during her ownership of the Y Building 

CHAPTER XIV u 

Depreciation and Depletion 

B»c. 114. fiojit /or Depreciation and Depletion . 

(a) Baste for depreciation .—The- basis upon which exhaustion, 
wear and tear, and obsolescence are to be allowed tn respect of 
any property shall be tho adjusted basis provided In section 113 (b) 
for the purpose of determining the gain upon the sale or other 
disposition of such property. 

(b) Basin for depletion ,— 

(1) General rule.— The basis upon which depletion Is to be 
allowed in respect of any property shall be the adjusted bail* 
provided In section 113 (b) for the purpose of determining the 
gain upon the sale or other disposition of such property, except 
as provided in paragraphs (2). (3). and (4) of this subsection 

(2) Discovery value in ease of mines. —In the case of mines 
(other than metal, coal, or sulphur mines) discovered by the tax¬ 
payer after February 28. 1913. the basis for depletion ahall be 
the fair market value of the property at the date of discovery or 
within thirty days thereafter. If such mines were not acquired 
as the result of purchase of a proven tract or lease, and If the 
fair market value of the property is materially disproportionate 
to the coat. The depletion allowance under section 23 (mt 
based on discovery value provided in this paragraph shall not 
exceed 50 per centum of the net Income of the taxpayer (com¬ 
puted without allowance for depletion) from the property upon 
which the discovery was mode, except that In no cose shall the 
depletion allowance under section 23 (m) be less than It would 
be if computed without reference to discovery value. Dis¬ 
coveries shall Include minerals in commercial quantities con¬ 
tained within a vein or deposit discovered in an existing mine 
or mining tract by the taxpayer after February 28, 1913, If the 
vein or deposit thus discovered was not merely the uninterrupted 
extension of a continuing commercial vein or deposit already 
known to exist, and If the discovered minerals are of sufficient 
value and quantity that they could be separately mined and 
marketed at a profit. 

(8) Percentage depletion for oil and gas wells .—In the case of 
oil and go* wells the allowance for depletion under section 23 (m) 
shall be 27V* per centum of the gross income from the property 
during the taxable year, excluding from such gross Income an 
amount equal to any rents or royalties paid or inctfrred by the 
taxpayer in respect of the property. Such allowance shall ncr 
exceed 50 per centum of the net income of the taxpayer (com¬ 
puted without allowance for depletion) from the property, except 
that in no case shall the depletion allowance under section 23 <m) 
be leas than It would be If computed without reference to this 
paragraph. 

(4) Percentage depletion for coal and metal mines end sul¬ 
phur. —The allowanco for depletion under section 23 (m) ahall 
be. in the case of coal mines. 6 per centum. In the cose of metal 
ml ties. 15 per centum, and in the case of sulphur mines or deposit 
23 per centum, of the gross income from the property during thr 
taxable year, excluding from ouch gross Income an amount equal 
to any rents or royalties paid or Incurred by the taxpayer In re¬ 
spect of the property. Such allowance shall not exceed 50 per 
centum of the net income of the taxpayer (computed without 
allowance for depletion) from the property. A taxpayer making 
hu first return under this title in respect of a property shall state 
whether he elects to have the depletion allowance for such prop¬ 
erty for the taxable year for which th* return la made computed 
with or without regard to percentage depletion, and the 
depletion allowance in respect of such property for such year shall 
be computed according to the election thus made. If the tax¬ 
payer falls to make such statement In the return, the depletion 
allowance for mch property for such year shall be computed 
without reference to percentage depletion. The method, deter¬ 
mined as above, of computing the depletion allowanco shall be 
applied in the case of the property for all taxable yearn In which 
It is in the hands of such taxpayer, or of any other person If thi' 
basis of the property (for determining gain) In his hands Is, 
under section 113, determined by reference to the basic In the 
hands of '.mch taxpayer, cither directly cr through one or mote 
substituted bases, as defined in that section. The above right 
of election shall be subject to the qualification that this para¬ 
graph shall, for the purpose of determining whether the method 
of computing the depiction allowanco follow a tbo property, be 
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considered a continuation of flection 114 (b) (4) of the Revenue 
Act of 1934. and ua giving no new election In case* where such 
tcctlon would. If applied, give no new election. 

Art. 114-1. Basis lor allowance of depreciation and de¬ 
pletion. —The basis upon which exhaustion, wear and tear. 
(taolescence. and depletion will be allowed in respect of any 
property is the same as is provided in section 113 (a), ad¬ 
justed as provided in section 113 (b). for the purpose of 
determining the gain from the sale or other disposition of 
.such property, except as provided in article 23 (m)-3, relat¬ 
ing to depletion based on discovery value, in article 23 (m)-4, 
relating to percentage depletion in the case of oil and gas 
wells, and in article 23 <m)-5, relating to percentage deple¬ 
tion in the case of coal mines, metal mines, and sulphur 
mines or deposits. 

CHAPTER XV 

Distributions by Corporations—Dividends 

Bee. 115. Distributions by Corporations. 

(a) Definition of dividend.—The term ••dividend'* when used In 
■.his title (except In flection 203 (a) (9) and section 20? (c) <1), 
relating to Insurance compunlefl) means any distribution mode by 
.i corporation*to Its shareholder*, whether In money or In other 
property, (1) out of Its earnings or profits accumulated after 
< t bruary 28. 1913, or (2) out of the earnings or profits of the 

itMt year (computed as or the daw of the taxable year without 
nmlnutlon by reason of any distributions made during the taxable 
ari. without regard to the amount of the earnings and profits 
; t t the time the distribution was made. 

(b) Source of distributions.—Por the purposes of this Act every 
distribution l* made out of earnings or profit* to the extent thereof, 
and from the most recently accumulated earnings or profits. Any 

rniogs or profit* accumulated, or Increase In value of property 
crued. before March 1. 1913, may be distributed exempt from 
ix, otter the earnings and profit® accumulated after February 
2R. 1913. have been distributed, but any such tax-free distribution 
hall be applied against and reduce the adjusted basis of the stock 
rovided m section 113. 

(c) Distributions in llquIda tion.— Amount* distributed In com¬ 
plete liquidation of a corporation shall be treated as in full pay¬ 
ment in exchange for the stock, and amounts distributed In partial 
liquidation of a corporation shall be treated as In part or full 
payment in exchange for the stock. The gain or loss to the dle- 

ributee (vaulting from such exchange shall be determined under 
tcction ill, but shall be recognized only to the extent provided In 
rsciton 112. Despite the provisions of section 117 (a)/100 per 
rentum of the gain ao recognized shall be taken into account in 
i omputlng net Income, except In the case of amounts distributed 
in complete liquidation of n corporation. For the purpose of the 
preceding sentence. "complete liquidation** includes any one of a 
’rle» of distributions made by a corporation In complete cancella¬ 
tion or redemption of all of Its stock in accordance with a bona 
fide plan of liquidation and under which the transfer of the prop¬ 
erty under the liquidation la to be completed within a Umc 
, reified In the plan, not exceeding two yeAm from the close of 
the taxable year during which la made the find of the series of 
uistrlbutlone under the plan. In the case of Amounts distributed 
(whether before January 1. 1934. or on or after such date) in 
Partial liquidation (other than a distribution wlthtn the provi¬ 
sions of subsection <h) of this section of stock or securities in 
i rmectlon with a reorganization) the part of such distribution 
which lr. properly chargeable to capital account shall not bo cen¬ 
tered a distribution of earnings or profit*. 

(d) Other distributions from capital.—It any distribution (not 
:ji partial or complete liquidation) made by a corporation to its 

areholdcrs Is not out of Increase In value of property accrued 
—fore March l. 1913, and Is not b dividend, then the amount of 
- nob distribution shall be applied against and reduce the adjusted 
baaij of the atock provided In section 113, and If In excess of such 
* :uds. such excess shall be taxable In the same manner as a gain 
from the sale or exchnugc of property. 

(e) Distributions by personal sendee corporations. —Any distribu¬ 
tion made by a corporation which was classified as a personal 
«*rvice corporation under the provisions of the Revenue Act of 
1018 or the Revenue Act or 1921 out of Its comings or profits 
which were tuxoblc In accordance with the provisions of section 
3*8 of the Revenue Act of 1918 or section 218 of the Revenue Act 
<>( 1921 shall be exempt from tax to the distributees. 

(O Stock dividends .— 

(1) General rule. —A distribution made by a corporation to Its 
hArthcJdem in Its stock or In rights to acquire Its stock shall 

not be treated as a dividend to the extent that It does not con¬ 
stitute income to the shareholder within the meaning of the 
Sixteenth Amendment to the Constitution. 

(2) F.lcctUjti of shareholders as to medium of payment .— 
Whenever a distribution by a corporation is, at the election of 
any of ihc shareholders (whether exercised before or after the 
declaration thereof), payable either (A) In Its stock or In rights 
to acquire Its stock, of a class which if distributed without elec¬ 
tion would be exempt from tax under paragraph (1) or (B). In 
money or ony other property (Including Its stock or In rights 
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to acquire It* stock, of a class which If distributed without 
election would not be exempt from tax under paragraph (1)), 
then the distribution shall constitute a taxable dividend in the 
hands of All shareholders, regardless of the medium in which 
paid. 

(g) Redemption of stock.—If a corporation cancels or redeem** 
Its stock (whether or not such stock was Issued as a stock divi¬ 
dend) at such time and tn such manner m to make the distribu¬ 
tion and cancellation or redemption In whole or In part c«*cmtai)y 
equivalent to the distribution of a taxable dividend, the amount «o 
distributed tn redemption or cancellation of the stock, to the ex¬ 
tent that It represents a distribution of earnings or profit* ac¬ 
cumulated after February 28. 1913. shall be treated as a taxable 
dividend. 

(h) Effect on comings and profits of distributions of stock.—The 
distribution (whether before January I. 1930. or on or after such 
date) to a distributee by or on behalf of a corporation of Itc stock 
or securities or stock or securities In another corporation shall not 
be considered a distribution of earnings or profit* of any corpo¬ 
ration— 

(1) If no gain to such distributee from the receipt of surh stork 
or securities was recognized by law. or 

(2) If the distribution was not subject to tax in the hands of 
such distributee because It did not constitute Income to him 
within the meaning of the Sixteenth Amendment to the Consti¬ 
tution or because exempt to him undrr section 115 (f) of the 
Revenue Act of 1934 or a corresponding provision of a prior Reve¬ 
nue Act. 

As used In this subsection the term “stock or securities*' includes 
rights to acquire stock or securities. 

(1) Definition of partial liquidation .—As used in this section the 
term "amounts distributed tn partial liquidation" means a distribu¬ 
tion by a corporation In complete cancellation or redemption of a 
part of It* stock, or one of a series of distributions in complete 
cancellation or redemption of all or a portion of Its atock. 

<j) Valuation of dividend —If the whole or any part of a dividend 
Is paid to a shareholder in any medium other than money the prop¬ 
erty received other than money shall be included in gro% Income at 
Its fair market value at the time as of which it becomes Income to 
the shareholder. 

Art. 115-1. Dividends. — The term 14 dividend'* for the pur¬ 
pose of Title I (except when used in sections 203 <a> «3> and 
207 (c) Cl) thereof) comprises any distribution in the 
ordinary course of business, even though extraordinary in 
amount, made by a domestic or foreign corporation to Its 
shareholders out of cither 

(1) earnings or profits accumulated since February 28. 
1913. or 

(2) earnings or profits of the taxable year computed 
without regard to the amount of the eaming 3 or profits 
(whether of such year or accumulated since February 28. 
1913) at the time the distribution was made. 

The earnings or profits of the taxable year shall be com¬ 
puted as of the close of such year, without diminution by 
reason of any distributions made during the taxable year. 
For the purpose of determining whether a distribution con¬ 
stitutes a dividend, it is unnecessary to ascertain the amount 
of the earnings and profits accumulated since February 28. 
1913, if the earnings and profits of the taxable year are equal 
to or in excess of the total amount of the distributions made 
within such year. 

A taxable distribution made by a corporation to its share¬ 
holders shall be included in the gross income of the dis¬ 
tributees when the cash or other property Is unqualifiedly 
made subject to their demands. 

The application of section 115 <a> may be Illustrated by 
the following example: 

Example. —At the beginning of the calendar year 1936. ths 
M Corporation had an operating deficit of $200,000 and the 
earnings or profits for the year amounted to SI00.000. 
Beginning on March 16. 1936. the corporation made quarterly 
distributions during the taxable year to its shareholders of 
$25,000 each. Each distribution is a taxable dividend in full, 
irrespective of the actual or the pro rata amount of the 
earnings or profits on hand at any of the dates of distribu¬ 
tion. since the total distributions made during the year 
($100,000) did not exceed the total earnings or profits of 
the year ($100,000). 

Art. 115-2. Sources of distributions in general. — For the 
purpose of income taxation every distribution made by a 
corporation is made out of earnings or profits to the extent 
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thereof and from the most recently accumulated earnings or 
profits. In determining the source of a distribution, con¬ 
sideration should be Riven first, to the earnings or profits of 
the taxable year; second, to the earnings or profits accumu¬ 
lated since February 28. 1913, only in the case where, and 
to tile extent that, the distributions made during the taxable 
year are not regarded as out of the earnings or profits of 
tlmt year; third, to the earnings or profits accumulated prior 
to March 1, 1913, only after all the earnings or profits of the 
taxable year and all the earnings or profits accumulated 
since February 28, 1913. have been distributed: and, fourth. 
to sources other than earnings or profits only after the earn¬ 
ings or profits have been distributed. 

If the earnings or profits of the taxable year (computed as 
of the close of the year without diminution by reason of any 
distributions made during the year and without regard to the 
amount of earnings or profits at the time of the distribution) 
are sufficient in amount to cover all the distributions made 
during that year, then each distribution is a taxable dividend. 
(Sec article 115-1.) If the distributions made during the tax¬ 
able year exceed the earnings or profits of such year, then 
that proportion of each distribution which the total of the 
earnings or profits of the year bears to the total distributions 
made during the year shall be regarded as out of the earn¬ 
ings or profits of tlmt year. The portion of each such dis¬ 
tribution which is not regarded as out of earnings or profits of 
the taxable year shall be considered a taxable dividend to the 
extent ol the earnings or profits accumulated since February 
23. 1913. and available on the date of the distribution. In 
any case in which it is necessary to determine the amount of 
earnings or profits accumulated since February 28. 1913. and 
the actual earnings or profits (o the date of a distribution 
within any taxable year (whether beginning before January 
1.1936, or. in the case of an operating deficit, on or after that 
date) cannot be shown, the earnings and profits for the year 
(or accounting period, if less than a year) in which the dis¬ 
tribution was made :ihaii be prorated to the date of the dis¬ 
tribution not counting the date on which the distribution was 
made. The provisions of this article may be Illustrated by the 
following example: 

Example .—At the beginning of the calendar year 1936. the 
M Corporation had $12,000 in earnings and profits accumu¬ 
lated since February 28, 1913. Its earnings and profits for 
1936 amounted to $30,000. During the year it made quarterly 
distributions of $15,000 each. Of each of the four distribu¬ 
tions made, $7,500 tthat portion of $15,000 which the amount 
of $30,000. the total comings and profits of the taxable year, 
bear.* to $60,000, the total distributions made during the year) 
was paid out of the earnings and profits of the taxable year: 
and of the first and second distributions, $7,500 and $4,500. 
respectively, were paid cut of the earnings and profits accumu¬ 
lated after February 28. 1913. and prior to the taxable year, 
as follows: 


Distribution* during 1486 

Por 11 or oat 
of ramlnm 
or profile of 
tho taxable 
yoat 

Portion out of 
©arr injn ary 
rumukud 
»inc« K«b. 2$, 
1012, nnd 
prior lo tax* 
able > ear 

Tauddo 
amount of 
earh dUiri- 
buUon 

Onto 

Amount 

Mu jo 

Iff! 

$7, 300 
7.m 
7,600 
7.500 

27.500 

4,500 

2U000 

12.000 

7.500 

7.500 

June If)........ 

hrjit id.... 

Dec. io ... 


Total amount tjcuijc M 
dividend* .... 




... 

42.000 




Any distribution by a corporation out of earnings or profits 
accumulated prior to March 1,1913, or out of increase in value 
of property accrued prior to March 1. 1913 (whether or not 
really d by ' ale or other disposition, and. if realized, whether 
prior to or on or after March 1. 1913) . is not a dividend 
within the meaning of Title I. 

Art. 115-2.1 Earn Iuqs or profits . —In determining the 
amount of earnings or profits (whether of tlie taxable year. 


or accumulated since February 23,1913. or accumulated prior 
to March 1. 1913) due consideration must be given to the 
facts, anil mere bookkeeping entries increasing or decrease 
surplus will not be conclusive. Among the items enterin 
into the computation of corporate earnings or profits for i 
particular period are all income exempted by statute, income 
not taxable by the Federal Government under the Constitu¬ 
tion. as well as all items includible in gross Income under 
section 22 (a) of the Act or corresponding provisions of prior 
Acts. Gains and losses within the purview of section 112 
or corresponding provisions of prior Acts are brought into th? 
earnings and profits at the time and to the extent such galm 
and losses are recognized under that section. Interest on 
State bonds and certain other obligations, although net tax¬ 
able when received by a corporation, is taxable^o the seme 
extent as other dividends when distributed to shareholde: 
in the form of dividends. 

In the case of a corporation in which depletion is a factor 
In the determination of income, the only depletion deduction:, 
to be considered in the computation of earnings or profits nr: 
those based on < 1) cost or other basis, if the depletable as: 
was acquired subsequent to February 28. 1913, oc (2) adjust d 
cost or March 1, 1913. value, whichever is higher, if acquired 
prior to March 1, 1913. Thus, discovery and percentage de¬ 
piction under all Revenue Acts for mines and oil and 
wells should not be taken into consideration in computing ti 
earnings or profits of a corporation. 

A loss sustained for a year prior to the taxable year dci 
not affect the earnings or profits of the taxable year. How¬ 
ever, in determining the earnings or profits accumulated sin 
February 28. 1913, the excess of a loss sustained for a year 
subsequent to February 23. 1913, over the undistributed earr¬ 
ings or profits accumulated since February 28, 1913, and prior 
to the year for which the loss was sustained, reduces surplus 
as of March 1. 1913, to the extent of such excess. And, if 
the surplus as of March 1, 1913, was sufficient to absorb such 
excess, distributions to shareholders after the year of the lo - 
are out of earnings or profits accumulated since the year of 
the loss to the extent of such earnings. 

With respect to the effect on the earnings or profits ac¬ 
cumulated since February 28. 1913. of distributions made on 
or after January l, 1916. and prior to August 6, 1917, out o! 
earnings or profits accumulated prior to March 1. 1913, which 
distributions were specifically declared to be out of earning 
or profits accumulated prior to March 1, 1913. see section M 
<b> of the Revenue Act of 1916, os amended by section 1211 
of the Revenue Act of 1917. 

Art. 115-4. Distributions other than a dividend. —Und*: 
section 115 (d), any distribution (including a distribution cut 
of earnings or profits accumulated before March 1.1913) other 
than 

(1) a dividend (see articles 115-1 and 115-2), 

(2) a distribution out of increase In value of property ac¬ 
crued prior to March 1, 1913 (see article 111-1), or 

(3) a distribution in partial or complete liquidation (see 

article 115-5) 

shall be applied against and reduce the adjusted basis of the 
stock provided in section 113 and shall be taxable to the re¬ 
cipient if, and to the extent that, such distribution exceed* 
such basis. The provisions of this article are applicable to 
such distributions received by one corporation from another 
corporation. 

Example. —In 1936 the M Corporation purchased certain 
shares of stock in the O Corporation for $10,000. During 
that year the M Corporation received a distribution from 
the O Corporation of $2,000 paid out of earnings or profits 
of the O Corporation accumulated prior to March 1, 1913 
This distribution must be applied by the M Corporat \on 
against the basis of its stock in the O Corporation reducing 
such basts to $8,000. The $2,000 does not constitute a part 
of the earnings or profits of the M Corporation, If the M 
Corporation subsequently sells the stock of the O Corpora¬ 
tion for $9,000, it realizes a gain of $1,000, which constitutes 
a part of its earnings or profits for the year in which the 
stock is sold. If the distribution had amounted to $14,000. 
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the Rain of $4,000 would be taxable to the M Corporation 
ancj would have constituted a part of the . earnings or profits 
of that corporation for the year in which the distribution 
was made. 

Art. 115-5. Distributions in liquidation .—Amounts distrib¬ 
uted in complete liquidation of a corporation are to be 
treated as in full payment in exchange for the stock, and 
amounts distributed in partial liquidation ore to be treated 
as in part or full payment In exchange for the stock so can¬ 
celed or redeemed. The gain or loss to a shareholder from 
a distribution in liquidation is to be determined, as provided 
in section 111 and article 111-1, by comparing the amount 
of the distribution with the cost or other basis of the stock 
provided In section 113; but the gain or loss will be recog¬ 
nized only to the extent provided in section 112. 

In the case of amounts distributed ixr complete Liquidation 
of a corporation, the amount of the gain or loss so recognized 
is subject to the limitations contained in section 117. For 
this purpose the term "complete liquidation" includes any 
one of a series of distributions made by a corporation in com¬ 
plete cancellation or redemption of all of its stock in accord¬ 
ance with a bona fide plan of liquidation and under which 
the transfer of the property under the liquidation is to be 
completed within a time specified in the plan, not exceeding 
two years from the close of the taxable year during which is 
made the first of the series of distributions under the plan. 

In the case of amounts distributed in partial liquidation of 
a corporation, the amount of the loss so recognized is sub¬ 
ject to the limitations contained in section 117 but the entire 
amount of the gain so recognized shall be taken Into account 
in computing net income despite the provisions of section 
117. The term "amounts distributed In partial liquidation" 
means a distribution by a corporation in complete cancella¬ 
tion or redemption of a part of its stock, or one of a series 
of distributions in complete cancellation or redemption of 
all or a portion of its stock. A complete cancellation or re¬ 
demption of a part of the corporate stock may be accom¬ 
plished. for example, by the complete retirement of all the 
shares of a particular preference or series, or by taking up 
all the old shares of a particular preference or series and 
issuing new shares to replace a portion thereof, or by the 
complete retirement of any part of the stock, whether or 
not pro rata among the shareholders. 

In the case of amounts distributed in partial liquidation, 
the port of such distribution which is properly chargeable to 
capital account shall not be considered a distribution of 
earnings or profits within the meaning of section 115 (b) for 
the purpose of determining taxability of subsequent distribu¬ 
tions by the corporation. (See article 27-6 (b).) 

Example <1>.—A, an individual whose taxable year is the 
calendar year, owns 20 shares of stock of the N Corporation. 
10 shares of which were acquired in 1924 at a cost of $1,250 
and the balance of 10 shares in 1929 at a cost of $3,000. He 
receives in 1936 a distribution of $200 per share in complete 
liquidation, or $2,000 on the 10 shares acquired in 1924. and 
$2,000 on the 10 shares acquired in 1929. The gain of $750 
on the shares acquired in 1924 should be included In A’s net 
income to the extent of 30 percent, or $225; the lass of $1,000 
on the shares acquired in 1929 should be deducted in com¬ 
puting A‘s net Income to the extent of 40 percent, or $400. 
<See section 117 <*>.) 

Example <2).—A, an individual whose taxable year is the 
calendar year, owns 20 shares of participating preferred 
; tcck of the Y Corporation, 10 shares of which he purchased 
in 1924 for $1,060 and 10 shares of which he purchased In 
l»29 at $2,000. On July 15, 1936. the corporation in a trans¬ 
action qualifying as a partial liquidation redeemed the entire 
issue of preferred stock by paying the holders thereof $141 
per share. A receiving $2,620 upon the surrender of his 20 
-hares cf such stock. The gain of $350 on the shares ac¬ 
quired in 1924 should be included In its entirety in A’s net 
income; but the loss of $590 on the shares acquired in 1929 
should be deducted in computing A’s net income to the extent 
of 40 percent, or $236. (See section 117 (a).) 

Art. 115-6. Distributions from depletion or depreciation 
reserves.—A reserve set up out of gross Income by a corpora¬ 


tion and maintained for the purpose of making good any 
loss of capital assets on account of depletion or depreciation 
is not a part of surplus out of which ordinary dividends may 
be paid. A distribution made from a depletion or a deprecia¬ 
tion reserve based upon the cost or other basis of the prop¬ 
erty will not be considered as having been paid out of earn¬ 
ings or profits, but the amount thereof shall be applied 
against and reduce the cost or other basis of the stock upon 
which declared. If such a distribution is In excess of the 
basis, the excess shall be taxed as a gain from the sale or 
other disposition of property as provided in article 111-1. A 
distribution from a depletion reserve based upon discovery 
value to the extent that such reserve represents the excess of 
the discovery value over the cost or other basis for determin¬ 
ing gain or loss. is. when received by the shareholders, tax¬ 
able as an ordinary dividend. The amount by which a cor¬ 
poration's percentage depletion allowance for any year ex¬ 
ceeds depletion sustained on cost or other basts, that is. de¬ 
termined without regard to discovery or percentage depletion 
allowances for the year of distribution or prior years, con¬ 
stitutes a part of the corporation’s "earnings or profits 
accumulated after February 28. 1913’’, within the meaning of 
section 115. and. upon distribution to shareholders, is taxable 
to them as a dividend. A distribution made from that por¬ 
tion of a depletion reserve based upon a valuation as of 
March 1. 1913. which is in excess of the depletion reserve 
based upon cost, will not be considered as having been paid 
out of earnings or profits, but the amount of the distribution 
shall be applied against and reduce the cost or other basis 
of the stock upon which declared. (See article 111-1.) No 
distribution, however, can be made from such a reserve until 
all the earnings or profits of the corporation have first been 
distributed. 

Art. 115-7. Stock dividends. —A distribution made by a 
corporation to its shareholders in its stock or in rights to 
acquire its stock shall be treated as a dividend to the full 
extent that it constitutes income to the shareholders within 
the meaning of the sixteenth amendment to the Constitution. 
The Supreme Court has pointed out some of the characteris¬ 
tics distinguishing a stock dividend which constitutes income 
from one which docs not constitute income within the mean¬ 
ing of the Constitution. 1 The distinction between a stock 
dividend which does not. and one which docs, constitute in¬ 
come to the shareholder within the meaning of the sixteenth 
amendment to the Constitution Ls the distinction between a 
stock dividend which works no change in the corporate 
entity, the same interest in the same corporation being rep¬ 
resented after the distribution by more shares of precisely the 
same character, and a stock dividend where there either has 
been a change of corporate identity or a change in the na¬ 
ture of the shares issued as dividends whereby the propor¬ 
tional interest of the shareholder after the distribution is 
essentially different from his former interest. A stock divi¬ 
dend constitutes income if it gives the shareholder an interest 
different from that which his former stock holdings repre¬ 
sented. A stock dividend does not constitute income If the 
new shares confer no different rights or interests than did 
the old—the new certificates plus the old representing the 
same proportionate interest in the net assets of the corpora¬ 
tion as did the old. 

Example (1),—The X Corporation had an authorized 
capital stock of $300,000 of common stock, par value $10 a 
share, and $100,000 of 7 percent cumulative preferred stock, 
par value $100 a share, whicn is preferred as to dividends, 
has no voting rights, and may be redeemed at any time at 
$105 per share. The articles of Incorporation provide that 
the annual dividend on the preferred stock may be paid in 
cash or, at the option of the corporation, in one share of 
common stock for each share of preferred. On July 1. 1936. 


*8 et Eisner v. Macomber (252 U, 8 . 180, T. D 3010. C B. 3. 25); 
and Kotrhland v. Ueluertng (56 Sup. Ct.. 707. Ct. D 1124, C. B. XV- 1, 
219). Compare United States v. PhclUs (257 U. 8.. 156 T D 3270, 
C B. 5. 37); Rockefeller v. United States (257 U. 8. 176. T D 3271, 
C. B. 5, 34); Cullinan v Walker <262 U S.. 134. T D 3508, C. B 
n-2. 66); Weiss v. Steam (263 U. 8.. 242, T. D. 3600. C B II1-2. 51) , 
and Starr V. United States (268 U. 8., 536. T. D. 3755. C. B IV 2. 
116). 
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the X Corporation had outstanding $200,000 of common 
stock and $100,000 of preferred stock, earnings and profits 
of $60,000 accumulated since February 28. 1913. and, earnings 
and profits of the taxable year amounting to $15,000. On 
July 1, 1936. it distributed 1.000 shares of its common stock 
of an aggregate par value (and fair market value) of 
$10 000 to the holders of its preferred stock in payment of 
the annual dividend on such stock. The stock so distributed 
constitutes a taxable stock dividend to the holders of the 
preferred stock. „ > 

Example <2).~On July 1, 1936. the Y Corporation had an 
authorised capital stock consisting of 1.000 shares of common 
stock, par value $100 a share, of which 500 shares were 
outstanding. It had earnings and profits of $40,000 accumu¬ 
lated since February 28. 1913. and $5,000 of earnings and 
profits of the taxable year. On July 1. 1936, the Y Corpo¬ 
ration issued and divided among its shareholders 250 addi¬ 
tional shares of its common stock of a total par value of 
$25,000 and transferred an equivalent amount from surplus 
account to capital stock account. The stock so distributed 
does not constitute a taxable stock dividend to the share¬ 
holders. 

Example «J>.— The Z Corporation had an authorized capi¬ 
tal stock of 30,000 shares of common, without par value, and 
10.000 shares of 7 percent cumulative preferred stock, par 
$100, which is preferred as to dividends, has voting rights 
and may be redeemed on the 1st of January or July of any 
year by the payment of $105 per share and accrued divi¬ 
dends. On July 1. 1938, the company’s issued and outstand¬ 
ing stock amounted to 20.000 shares of common and 6,000 
shares of preferred* and it had $250,000 earnings and profits 
accumulated since February 23, 1013. and $90,000 .earnings 
and profits of the taxable year. On July 1. 1936. it paid a 
dividend cn its common stock in preferred stock at the rate 
of Vm share of preferred cn each share of common outstand¬ 
ing. The preferred stock so distributed constitutes a taxable 
stock dividend to the holders of common stock. 

Ant. 115-8. Election of shareholders as to medium of pay¬ 
ment. —If the shareholder has the right to an election or 
option with respect to whether a distribution shall be paid 
cither (a) in money or any other property or <b> in stock or 
rights to acquire stock of a class which, if distributed with¬ 
out an election, would not constitute income within the 
meaning of the sixteenth amendment to the Constitution, 
then the entire distribution is a taxable dividend regardless 
of— 

(I) whether the distribution is actually made, In whole 
or in part, in stock or in stock rights which, if distributed 
witliout election, would not constitute a taxable dividend; 

<2) whether the election Is exercised or exercisable be¬ 
fore or after the declaration of the distribution; or 

(3) whether the declaration of the dividend provides 
that payment will be made in one medium unless the 
shareholder specifically requests payment in the other. 

The term “any other property” as used in this article in¬ 
cludes stock of the corporation or rights to acquire its stock, 
of a class which if distributed without an election, would con¬ 
stitute Income within the meaning of the sixteenth amend¬ 
ment to the Constitution. (See article 115-7.) 

Art. 115-9. Distribution in redemption or cancellation of 
stock taxable as a dividend,— If a corporation cancels or re¬ 
deems Us stock (whether or not such stock was issued as a 
stock dividend) at such time and in such manner as to make 
the distribution and cancellation or redemption in whole or 
in part essentially equivalent to the distribution of a taxable 
dividend, the amount so distributed in redemption or can¬ 
cellation of the stock, to the extent that it represent* a dis¬ 
tribution of earnings or profits accumulated after February 
28. 1913, shall be treated as a taxable dividend. 

The question whether a distribution in connection with a 
cancellation or redemption of stock is essentially equivalent 
to th? distribution of a taxable dividend depends upon the cir¬ 
cumstances of each case. A cancellation or redemption by a 
corporation of a portion of its stock pro rata among all the 


shareholders will generally be considered as effecting a dis¬ 
tribution essentially equivalent to a dividend distribution to 
the extent of the earnings and profit* accumulated after 
February 28. 1913. On the other hand, a cancellation or 
redemption by a corporation of all of the stock of a par¬ 
ticular shareholder, so that the shareholder ceases to be In¬ 
terested In the affairs of the corporation, decs not effect a 
distribution of ft taxable dividend. A bona fide distribution 
in complete cancellation or redemption of all of the stock of 
a corporation, or one of a series of bona fide distributions in 
complete cancellation or redemption of all of the stock of a 
corporation. Is not essentially equivalent to the distribution 
of a taxable dividend. If a distribution is made pursuant to 
a corporate resolution reciting that the distribution Is mad: 
in liquidation of the corporation, and the corporation is com¬ 
pletely liquidated mid dissolved within one year after the 
distribution, the distribution will not be considered essen¬ 
tially equivalent to the distribution of a taxable dividend; in 
all other cases the facts and circumstances should be reported 
to the Commissioner for his determination whether the dis¬ 
tribution. or any part thereof, is essentially equivalent to the 
distribution of a taxable dividend. 

Art. 115-10. Dividends paid in property .—If the whole or 
any part of the dividend is paid to a shareholder in any me¬ 
dium other than money, the property reoeived other than 
money shall be included in gross Income at its fair market 
value at the time as of which it becomes income to the share¬ 
holder. (See article 42-3.) Scrip dividends are subject to 
tax in thp year in which the warrants arc issued. 

Art. 115-11. Effect on earnings or profits on certain tax- 
free exchanges and tax-free distributions .—If. under the law 
applicable to the year in which any transfer or exchange of 
proj>erty after Febiuary 28. 1313. was made (including trans¬ 
fers in connection with a reorganization or a complete liqui¬ 
dation under section 112 (b) (6) and intercompany transfer:, 
of property during a period of affiliation), gain or loss was not 
recognized (or was recognized only to the extent nf the prop¬ 
erty received other than that permitted by such law to be 
received without the recognition of gain), then proper ad¬ 
justment and allocation of the earnings or profits of the trans¬ 
feror shall be mode as between the transferor and transferee 
corporations. 

The general rule provided in section 115 (b) that every dis¬ 
tribution is made out of earnings or profit* to the extent 
thereof and from the most recently accumulated earnings or 
profits, does not apply to: 

(1) The distribution, in pursuance of a plan of reorgani¬ 
zation. by or on behalf of a corporation a party to the 
reorganization, to its shareholders of stock or securities in 
such corporation or in another corporation a party to the 
reorganization— 

<A) in any taxable year beginning before January 1, 
1934, without the surrender by the distributees of stock 
or securities in such corporation (see section 112 (g) of 
the Revenue Act of 1932); or 

(B) in any taxable year (beginning before January 1, 
1936, or on or after such date) in exchange for its stock 
cr securities (see section 112 <b> (3)) 

if no gain to the distributees from the receipt of such 
stock or securities was recognized by law. 

(2) A stock dividend which was not subject to tax in the 
hands of the distributee because cither it did not constitute 
income to him Within the meaning of the sixteenth amend¬ 
ment to the Constitution or because exempt to him under 
section 115 (f) of the Revenue Act of 1934 or a correspond¬ 
ing provision of a prior Revenue Act. 

A distribution described In paragraphs »1) and (2) above 
does not diminish the earnings or profits of any corporation 
In such cases, the earnings or profits remain intact and 
available for distribution as dividends by the corporation 
making such distribution, or by another corporation to which 
the earnings or profits are transferred upon such reorgani¬ 
zation or other exchange. 
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For the purposes of this article, the terms “reorganization" 
<md "party to the reorganization" shall, for any taxable year 
winning before January 1. 1934. have the meanings as¬ 
signed to such terms in section 112 of the Revenue Act of 
tw2. and for any taxable year beginning after December 31. 
1933. and before January 1. 1936, have the meanings assigned 
to such terms in section 112 of the Revenue Act of 1934. 

CHAPTER XVI 

Additional Exclusions From Gross Income 

Site. 116. Exclusions From Gross Income .—In addition to the 
Items specified In section 22 (b). the following Items ahull not be 
included In gros« Income and shall be exempt from taxation under 
this titie: 

(a) Earned income from sources uithout United States .—In the 
rase of an Individual citizen of the United States, a bona fide 
. .mrestdent of the United States for more than six months during 
the taxable year, amounts received from sources without the 
United 8tates (except amounts paid by the United States or any 
agency thereof) if such amounts would constitute earned income 
as defined In section 26 (a) If received from sources within the 
United States; but such Individual shall not be allowed as a 
deduction from his gross Income any deductions properly allocable 
to or chargeable against amounts excluded from gross income 
under this subsection. 

(b) Teachers in Alaska and Hawaii .—In the case of an Individual 
employed by Alaska or Hawaii or any political subdivision thereof 
as s teacher In any educational institution, the compensation re¬ 
ceived os ruch. This subsection shall not exempt compensation 
paid directly or indirectly by the Government of tho United States. 

(c) Income of foreign governments .—The income of foreign gov¬ 
ernments received from Investments in the United States In stocks, 
bonds, or other domestic securities, owned by such foreign govern¬ 
ments. or from Interest on deposits in banks In the United States 
of moneys belonging to such foreign governments, or from any 
other source within the United States. 

(d) Income of States , municipalities . etc .—Income derived from 
any public utility or the exercise of any ess e n t ial governmental 
function and accruing to any State. Territory, or the District of 
Columbia, or any political subdivision of a State or Territory, or 
income accruing to the government of any possession of the 
United States, or any political subdivision thereof. 

Whenever any State. Territory, or the District of Columbia, or 
any political subdivision of a 8tate or Territory, prior to September 
B. 1918. entered In good faith Into a contract with any person, the 
object and purpose of which Is to acquire, construct, operate, or 
maintain a public utility— 

(1) If by the terms of such contract the tax imposed by tills 
title ts to be paid cut of the proceeds from the operation of such 
public utility, prior to any division of such proceeds between the 
person and the State. Territory, political subdivision, or the Dis¬ 
trict of Columbia, and If, but for the Imposition of the tax Im¬ 
posed by this title, a part of such proceeds for the taxable year 
would accrue directly to or for tho use of such 8tate. Territory, 
political subdivision, or the District of Columbia, then a tax upon 
the net Income from the operation of such public utility shall be 
levied, OAseased, collected, and paid In the manner and at the 
rates prescribed In this title, but there shall be refunded to such 
State. Territory, political subdivision, or the District of Columbia 
(under rules and regulations to be prescribed by the Commis¬ 
sioner with the approval of the Secretary) an amount which 
bears the came relation to the amount of the tax as the amount 
which (but for the Imposition of the tax imposed by this title) 
would have accrued directly to or for the use of such State. Ter¬ 
ritory. political subdivision, or the District of Columbia, bears to 
the amount of the net income from the operation of such public 
utility for such taxable year. 

(2) If by the terms of such contract no part of the proceeds 
from the operation of the public utility for the taxable year 
would, irrespective of the tax imposed by this title, accrue directly 
to or for the use of such State. Territory, political subdivision, or 
the District of Columbia, then the tax upon the net Income of 
such person from the operation of such public utility shall be 
levied, assessed, collected, and paid in the manner and at the 
rates prescribed In this title. 

<*» Bridges to be acquired by State or political subdivision — 
Whenever any State or political subdivision thereof. In pursuance 
i f a contract to which it is not a party entered Into before the 
t r actmcnt of the Revenue Act of 1928, U to acquire a bridge — 

il) If by the terms of such contract the tax imposed by this 
title Is to be paid out of tbo proceeds from the operation of such 
bridge prior to any division of such proceeds, and If, but for the 
imposition of the tax imposed by this title, a port of such pro¬ 
ceeds for the taxable year would accrue directly to or for the 
use of or would be applied for the benefit of such State or 
political subdivision, then a tax upon the net Income from the 
operation of such bridge shall be levied, assessed, collected, and 
paid in the manner and at the rates prescribed In this title, but 
there shall be refunded to such State or political subdivision 
(under rules and regulations to be prescribed by tho Oommls- 
fcioncr with the approval of the Secretory) on amount which 


bears the same relation to the amount of the tax os the amount 
which (but for the Imposition of the tax Imposed by this title I 
would have accrued directly to or for the use of or would be 
applied for the benefit of such State or political subdivision, 
bears to the amount of the net income from the operation of 
such bridge for such taxable year. Ho such refund shall be made 
unices the entire amount of the refund is to be applied In part 
payment for the acquisition of such bridge. 

(2) It by the terms of such contract no part of the proceeds 
from the operation of the bridge for the taxable year would, 
irrespective of the tax Imposed by this title, accrue directly to or 
for the use of or be applied for the benefit of such State or 
political subdivision, then the tax upon the net income from 
the operation of such bridge shall be levied, assessed, collected, 
and paid In the manner and at the rates prescribed In thla 
title. 

(f) Dividend from “China Trade Act M corporation —In the case 
of a person, amounts distributed as dividends to or for his benefit 
by a corporation organized under the China Trade Act. 1922, if. 
at the time of such distribution, he Is a resident of China, and the 
equitable right to the income of the shares of stock of the cor¬ 
poration la in good faith vested in him. 

(g) Shipencners’ protection and indemnity associations. -The re¬ 
ceipts of shipowners* mutual protection and indemnity associa¬ 
tions not organized for profit, and no part of the net earnings of 
which inures to the benefit of any private shareholder; but such 
corporations shall be subject as other persons to the tax upon 
tbeir net income from Interest, dividends, and rents 

(b) Compensation of employees of foreign governments .— 

(1) Rule for exclusion .—Wages, fees, or salary of an employee 
of a foreign government (Including a consular or other officer, 
or a nondiplomntic representative i received as compensation for 
official services to such government— 

(A) If such employee is not a citizen of the United States; 
and 

(B) It the services are of a character similar to those per¬ 
formed by employees of the Government of the United 8lat*s 
in foreign countries; and 

(C) If the foreign government whose employee is claiming 
exemption grants an equivalent exemption to employees of the 
Government of the United States performing similar services 
in such foreign country. 

(2) Certificate by Secretary of State ,—The Secretary of State 
shull certify to the Secretary of the Treasury the names of the 
foreign countries which grant an equivalent exemption to the 
employees of the Government of the United State* performing 
services in such foreign countries, and the character of the 
services performed by employees of the Government cf the United 
States In foreign countries. 

Art. 116-1. Income of foreign governments, ambassadors . 
and consuls. —The exemption of the Income of foreign gov¬ 
ernments applies also to their political subdivisions. Any 
income collected by foreign governments from investments 
in the United States in stocks, bonds, or other domestic 
securities, which are not actually owned by but arc loaned 
to such foreign governments, is subject to tax. 

Ambassadors and ministers accredited to the United States 
and the members of their households (including secretaries, 
attaches, and servants) who are not citizens of the United 
States, are exempt from the payment of Federal income tax 
upon their salaries, fees, or wages. Their income from all 
sources, other than a business carried on by them in the 
United States, is also exempt. These provisions are Also 
applicable to the wives and minor children of foreign ambas¬ 
sadors and ministers and the members of their households, 
including secretaries, attaches, and servants. 

All employees of a foreign government (Including consular 
or other officers, or nondiplomatic representatives! who arc 
not citizens of the United States are exempt from Federal 
income tax with respect to wages, fees, or salaries received 
by them as compensation for official services rendered In the 
United States to such foreign government, provided (1> the 
services are of a character similar to those performed by 
employees of the Government of the United States in such 
foreign country, and (2) the foreign government whose em¬ 
ployees are claiming exemption giants an equivalent exemp¬ 
tion to employees of the Government of the United State i 
performing similar services in such foreign country. Section 
116 (h) (2) provides that the Secretary of 8tate shall certify 
to the Secretary of the Treasury the names of the foreign 
countries which grant an equivalent exemption to the em¬ 
ployees of the Government of the United States performing 
services in such foreign countries, and the character of the 
services performed by employees of the Government of the 
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United States In foreign countries. The Income received by 
employees of foreign governments (other than ambassadors, 
ministers, and members of their households including secre¬ 
taries, attaches, and servants) from sources other than 
their salaries, fees, or wages, referred to above, is subject to 
Federal income tax. The compensation of citizens of the 
United States who are officers or employees of a foreign gov¬ 
ernment is not exempt from income tax. (But see section 
116 (a).) 

Art. 116-2. Compensation of State officers and employees .— 
The operations of a State or political subdivision thereof 
essential to the exercise of its governmental functions, and 
which only the State or the political subdivision can do 
Itself, are exempt from Federal taxation. Compensation 
received for services rendered to a State or a political sub¬ 
division thereof is to be included in gross income unless (a) 
the person receives such compensation from the State or 
political subdivision as an officer or employees thereof, and 
(&> the services are rendered in connection with the exer¬ 
cise of an essential governmental function. The commissions 
of receivers appointed by State courts and the fees received 
by notaries public are taxable. 

One is not an officer or employee of a State or of a political 
subdivision thereof merely by reason of rendering services 
to the State or subdivision and receiving compensation 
therefor. Persons employed by a State or political subdi¬ 
vision thereof, under a contract for the rendering of serv¬ 
ices of a special nature, such as those performed by a 
consulting engineer who is employed to advise a State or 
political subdivision thereof with respect to water supply or 
sewage disposal systems, whose duties are prescribed by the 
contract and whose work is not of a permanent or continu¬ 
ous character, are not officers or employees of the State. 

If all or part of the compensation of an officer or employee 
of a State or political subdivision thereof is paid directly 
or indirectly by the United States, such compensation (or 
part) Is taxable, as. for example, any compensation paid by 
the United States to officers of the National Guard of a State, 
or compensation paid by a State to officers or employees of 
an agricultural school or college wholly or partly out of 
grants from the United States. 

Art. 116-3. Bridges to be acquired by State or political 
subdivisions. —(1) Any State or political subdivision thereof 
claiming a refund under the provisions of section 116 (e> of 
an amount equal to all or a portion of any income tax levied, 
assessed, collected, and paid in the manner and at the rates 
prescribed in Title I, shall file a claim therefor on Form 843 
(to which there shall be attached as exhibits the matter 
hereinafter prescribed) with the collector of internal reve¬ 
nue for the district in which the tax was paid, which claim 
shall be executed on behalf of such State or political sub¬ 
division thereof by the treasurer or other fiscal officer thereof 

shall contain— 

(а) A statement of the name of the taxpayer, of the 
amount of tax levied, assessed, collected, and paid for the 
taxable year or period in respect of which the claim is 
made, and the amount of refund thereby sought; 

(б) A full statement of the facts considered by the claim¬ 
ant sufficient to entitle it to receive the refund, including 
copies of all contracts and other documents bearing on the 
case, and a statement that the claim is submitted under 
the provisions of section 116 (e); 

<c> A showing which will establish to the satisfaction of 
the Commissioner that the fiscal officer presenting the claim 
has authority to receive the amount of the refund on behalf 
of the State or political subdivision which he assumes to 
represent and to apply without delay the entire amount of 
such refund in part payment for the acquisition of such 
bridge, including copies of the laws, ordinances, or similar 
enactments considered by the claimant sufficient to estab¬ 
lish its authority to receive the refund and so to apply it, 
together with a statement that such fiscal officer will receive 
and immediately so apply the entire amount of the refund; 
and 


(d) An affidavit made by or on behalf of (he taxpayer, 
which affidavit shall state that the taxpayer thereby joins 
with and concurs in the request of the State or political sub¬ 
division thereof that a refund of an amount equal to all or a 
portion of the tax previously paid by such taxpayer be made 
to such State or political subdivision, that the taxpayer 
agrees to receive the amount refunded from the State or 
political subdivision to which it is paid and immediately to 
apply the entire amount of such refund in part payment for 
the acquisition of such bridge, and that if for any reason the 
contract which is the basis of the claim for refund is not 
fully executed and performed, the taxpayer will repay to 
the United States upon its demand the entire amount of 
the refund with interest at 6 percent per annum from the 
date the refund is made without seeking or claiming the 
benefit of any statute of limitations which prior thereto may 
have run against the United States. 

(2) No refund shall be made of any amount in excess of the 
amount of the tax levied, assessed, collected, and paid by th< 
taxpayer for any taxable year or period. A separate claim 
shall be made in respect of each separate taxable year o: 
period. If by the terms of the contract on which the claim is 
based two or more States or political subdivisions of a State or 
States are entitled to acquire the bridge, the claim for refund 
in respect of each separate taxable year or period must be 
made Jointly by the States or political subdivisions thereof so 
entitled. The amount refunded under section 116 (e) and 
this article is not considered an overpayment within the 
meaning of section 614 of the Revenue Act of 1928 (paragraph 
37 of the Appendix to these regulations), relating to interest 
on overpayments, and no interest shall be allowed or pan! 
upon the amount of the refund. 

(3) A check or voucher in payment of a claim for refund 
allowed under section 116 (e) will be drawn in the name of 
the fiscal officer or officers having authority, as established 
under paragraph (1) (c> hereof, to receive the same, and will 
contain an express provision that it is issued for tire sole pur¬ 
pose and subject to the conditions prescribed in that section 
and this article. 

CHAPTER XVII 

Capital Gain w and Losses 
8tc. 117. Capital Gains and Losses. 

(a) General rule. —In the case of i\ taxpayer, other than a cor¬ 
poration, only the following percentages of the gain or loss recog¬ 
nized upon the sale* or exchange of a capital a*?ct shall be take:*, 
into account in computing net income: 

100 per centum If the capital asset has been held for not more 
than 1 year; 

80 per centum If the capital asset has been held for more than 

1 year but not for more than 2 years. 

60 per centum if the capital asset has been held for more than 

2 years but not for more than ft years; 

40 per centum If the capital awet has been held for more than 
5 years but not for more than 10 years; 

30 per centum if the capital asset has been held for more than 
10 years. 

(b) Definition of capital assets. — For the purposes of this title, 
“capital assets” means property held by the taxpayer (whether or 
not connected with his trade or business), but does not include 
stock in trade of the taxpayer or other property of a kind which 
would properly be includod in the inventory of the taxpayer If on 
hand at the close? of the taxable year, or property held by the tax¬ 
payer primarily for sale to customers in the ordinary course of his 
trade or business. 

(o) Determination of period for which held. —For the purpose of 
subsection (a) — 

(1) In determining the period for which the taxpayer has held 
property received on an exchange there shall be Included ttio 
period for which he held the property exchanged. If under the 
provisions of section 113. the property received has. for the pur¬ 
pose of determining gain or loss from a sale or exchange, the same 
basis in whole or in part in his hands as the property exchanged 

(2) In determining the period for which the taxpayer has held 
property however acquired there shall be Included the period for 
which such property was held by any other person, if under the 
provisions of section 113. such property has, for the purpose or 
determining gain or loss from a sale or exchange, the same basis 
In whole or in part in his hands as it would have in the hand! 
of such other person. 
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( 3 ) In determining the period for which the taxpayer has held 
stock or uecuritlc* received upon a distribution where no gain 
was recognized to the distributee under the provisions of section 
112 fg) of the Revenue Act of 1928 or the Revenue Act of 1932, 
there shall be Included the period for which he held the stock or 
MM?umiea in the attributing corporation prior to the receipt 
of the stock or securities upon such distribution. 

(4) In determining the period for which the taxpayer Has held 
stock or securities the acquisition of which (or the contract or 
option to ucqulre which) resulted In the nondeductibJllty (under 
section 118 of this Act or section 118 of the Revenue Act of 
1028 or the Revenue Act of 1932 or the Reventie Act of 1934, 
relating to wash sales) of the loos from the sale or other dispo¬ 
sition of substantially identical atock or securities, there shall be 
included the period for which he held the stock or securities the 
loss from the sale or other disposition of which was not 
deductible. 

(d) Limitation on capital losses.—Lome* from sales or exchange t 
of capital asset. n shall be allowed only to tbo extent of 13.000 plus 
the gains from ouch sales nr exchanges. If a bank or trust com¬ 
pany incorporated under the laws of the United States or of any 
Stnt' % or Territory, a subsUntial part of whose business is the 
receipt of deposits, sells nny bond, debenture, note, or certificate 
or other evidence of indebtedness Issued by any corporation (includ¬ 
ing one Issued by a government or political subdivision thereof), 
with interest coupons or in registered form, any loss resulting from 
Kuch sale (except such portion of tho loss as does not exceed the 
amount. If any. by which the adjusted basis of such Instrument 
exceeds the par or face value thereof, shall not be subject to the 
foregoing limitation and shall not be Included in determining the 
applicability of such limitation to other loose*. 

(e) Gairu and losses from short sales, etc*. —For the purpose of 
this title— 

(1> gains or leases from short sales pt property shall be con¬ 
sidered as gains or losses from coles or exchanges of capital assets; 

and 

(2) gains or losoes attributable to the failure to exercise privi¬ 
leges or options to buy or sell property shall be considered as gains 
ar losses from sales or exchanges or capital assets held for one 
year or less. 

(f) Retirement of bonds, etc.— For the purpose* of this title, 
amount* received by the holder upon the retirement of bonds, 
debentures, notes, or certificates ar other evidences of Indebtedness 
lssuod by any corporation (Including those Issued by a government 
or political subdivision thereof), with interest coupons or in 
registered form, shall be considered as amounts received in exchange 
therefor. 

Art. 117-1. Meaning of capital assets.— The term “capital 
assets’* Includes ail classes of property not specifically ex¬ 
cluded by section 117 tb>. In determining whether prop¬ 
erty is a “capital asset**, the period for which held Is 
immaterial. 

Art. 117-2. Limitations on capital gains and capital 
fosses. —In computing the net income of a taxpayer, other 
than a corporation, the amount of the gain or loss, computed 
under section 111 and recognized under section 112, upon 
the sale or exchange of a capital asset shall be taken into 
account only to the extent provided in section 117 (a). The 
percentage of the gain or loss to be taken into account ranges 
from 100 percent to 30 percent, depending upon the period 
for which the asset was held. For instance, if unimproved 
real estate which is a capital asset, purchased for $20,000. 
t-, sold for $25,000 after having been held for more than 10 
years, only 30 percent of the recognized gain *$5,000), or 
$1,500. shall be taken into account in computing net income; 
or if such property was sold for $14,000, only 30 percent of 
the recognized loss < $6,000 >, or $1,800. shall be taken Into 
account. 

Section 117 (d) provides a limitation on deductions for 
capital losses affecting all taxpayers Including corporations, 
that is, losses from sales or exchanges of capital assets shall 
be allowed as deductions only to the extent of $2,000 plus 
the galas from such sales and exchanges. However, in the 
case of certain banJts or trust companies, this limitation is 
subject to the modification provided in that section. 

The provisions of this article may be illustrated by the 
following example: 

Example .—During the taxable year, A, an Individual, had 
rains and losses from sales and exchanges of capital assets 
as follows (the deduction for the losses not being prohibited 
by any section of the Act other than sections 111, 112, and 

117 ): 
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Applying the limitation of section 117 (d). the losses of 
$7,600 taken into account are allowable as a deduction only 
to the extent of $6,400 ($2,000 plus the gains of $4,400 taken 
Into account). 

Art. 117-3. Determination of period for which capital as¬ 
sets are held.— Under section 117 (c) if property is acquired 
in certain transactions described in sections 112. 113. and 
118. the period for which such property as considered to have 
been held by the taxpayer is not computed from the date 
such property was acquired by the taxpayer but from a prior 
date. For instance: In the case of stock or securities in z 
corporation a party to a reorganization received pursuant to 
a plan of reorganization in exchange solely for stock or securi¬ 
ties in another corporation a party to the reorganization, the 
period for which the stock or securities exchanged were held 
by the taxpayer must be included in the period for which 
the stock or securities received on the exchange were held by 
the taxpayer. In the case of property acquired after Decem¬ 
ber 31. 1920. by gift (if. under the provisions of section 113, 
such property has. for the purpose of determining gain or loss 
from the sale or exchange, the same basis In the hands of the 
taxpayer as it would have in the hands of the donor), the 
period for which the property was held by the donor must 
be included in the period for which the property was held by 
the taxpayer. In the case of stock or securities the acquisi¬ 
tion of which resulted in the nondeduettbility (under section 
118, Revenue Act of 1928, 1932, 1934, or 1936) of the loss from 
the sale, or other disposition of substantially identical stock 
or securities, the period for which the stock or securities the 
loss from the sale or other disposition of which was not de¬ 
ductible were held must be included in he period for which 
the stock or securities acquired were held by the taxpayer. 

Tlie period for which the taxpayer has held stock issued to 
him os a non taxable stock dividend shall be determined as 
though the stock dividend were the stock in respect of which 
the dividend was issued. 

Art. 117-4. Application of section 117 generally .—Section 
117 applies only to gains and losses upon the sale or exchange 
of capital assets and. therefore, has no application to loss of 
useful value upon the permanent abandonment of the use of 
property (see article 23 (e)-3), or loss sustained as the result 
of corporate stock or debts becoming worthless. 

Art. 117-5. Application of section 117 in the case of hus¬ 
band and wife .—In the application of section 117. a husband 
and wife, regardless of whether a joint return or separate 
returns arc made, are considered to be separate taxpayers. 
Accordingly, the limitation under section 117 (d» on the allow¬ 
ance of losses of one spouse from sales or exchanges of capital 
assets is in all cases to be computed without regard to gains 
and losses of the other spouse upon sales or exchanges of 
capital assets. 

Art. 1X7-6. Gains and losses from short sales.— For income 
tax purposes, a short sale is not deemed to be consummated 
until delivery of property to cover the short sale, and the per¬ 
centage of the recognized gain or loss to be taken into ac¬ 
count under section 117 (a) from a short sale shall be com¬ 
puted according to the period for which the property so 
delivered was held. Thus, if a taxpayer made a short sale 
of shares of stock and covered the short sale by purchasing 
and delivering shares which he held for not more than one 
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year, 100 percent of the recognized gain or loss would be 
taken into account under section 117 (a), even though he had 
on hand other shares of the same stock Which he held for 
more than one year. If, however, he covered the short sale 
by delivering shares which he held for more than one year 
but not for more than two years, only 80 percent of the 
recognized gam or loss would be taken into account. If the 
short sale is made through a broker and the broker borrows 
property to make delivery, the short sale is not deemed to be 
consummated until the obligation of the seller created by the 
short sale is finally discharged by delivery of property to the 
broker to replace the property borrowed by the broker. 

chapter xvm 
Loss From Wash Sales 

8rc. 118. Loss Trom Wash Sales of Stock or Securities. 

(a) tn the case of any loss claimed to hare been sustained from 
any sale or other disposition of shares of stock or securities where 
It appears that, within a period beginning 30 days before the date 
of such sale or. disposition and ending 30 days after such date, the 
taxpayer has acquired (by purchase or by an exchange upon which 
the entire amount of gain or loss was recognised by law), or has 
entered into a contract or option .so to acquire, substantially Identi¬ 
cal stock or securities, then no deduction for the loss shall be al¬ 
lowed under section 23 <e) (2); nor shall such deduction be 
allowed under section 23 (t ) unless the claim Is made by a corpora¬ 
tion. a dealer In stocks or securities, and with respect to a 
transaction made In the ordinary course of Its business. 

fb) If the amount of stock or securities acquired (or covered by 
the contract or option to acquire) Is less than the amount of stock 
or securities sold or otherwise disposed of. then the particular 
shares of stock or securities the loss from the sale or other disposi¬ 
tion of which is not deductible shall be determined under rules 
and regulations prescribed by the Commissioner with the approval 
of the Secretary. 

(c) If the amount of stock or securities acquired (or covered by 
the contract or option to acquire) is not less than the amount of 
clock or securities sold or otherwise disposed of. then the particular 
shares of stock or recurttlos the acquisition of which (or the 
contract or option to acquire which) resulted In the non- 
deductlbillty of the loss shall be determined under rules and 
regulations prescribed by the Commissioner with the approval of the 
Secretary. 

Art. 118-1. Losses from wash sales of stock or securities .— 
<a) A taxpayer cannot deduct any loss claimed to have been 
sustained from the sale or other disposition of stock or 
securities, if, within a period beginning 30 days before the 
date of such sale or disposition and ending 30 days after 
such date (referred to In tills article as the 61-day period), 
he has acquired (by purchase or by an exchange upon which 
the entire amount of gain or loss was recognized by law), 
or has entered into a contract or option so to acquire, sub¬ 
stantially identical stock or securities. However, this pro¬ 
hibition does not apply (1) in the case of a taxpayer, not a 
corporation. If the sale or other disposition of stock or 
securities is made in connection with the taxpayer's trade or 
business, or (2) In the case of a corporation, a dealer in stock 
or securities, if the sale or other disposition of stock or 
securities Is made in the ordinary course of its business as 
such dealer. Sec article 22 (a) -8 as to stock or securities 
sold from lots purchased at different dates or at different 
prices where the identity of the lots cannot be determined 
and article 113 (a) U0>-1 for the basis for determining gain 
or loss from the subsequent sale or other disposition of stock 
or securities acquired in connection with wash sales. 

ib> Where more than one loss Is claimed to have been 
sustained within the taxable year from the sale or other 
disposition of stock or securities, the provisions of this article 
rhall be applied to the losses in the order in which the stock 
or securities the disposition of which resulted in the respec¬ 
tive losses were disposed of (beginning with the earliest dis¬ 
position*. If the order of disposition of stock or securities 
disposed of at a loss on the same day cannot be determined, 
the stock or securities will be considered to have been dis¬ 
posed of in the order in which they were originally acquired 
(beginning with the earliest acquisition). 

<C) Where the amount of stock or securities acquired within 
the 61-day period is less than the amount of stock or secur¬ 
ities sold or otherwise disposed of, then the particular shares 
of stock or securities the loss from the sale or other disposition 
of which Is not deductible shall be those with which the stock 


or securities acquired are matched in accordance with the 
following rule: 

The stock or securities acquired will be matched in accord¬ 
ance with the order of their acquisition (beginning with the 
earliest acquisition) with an equal number of the shares of 
stock or securties sold or otherwise disposed of. 

(d) Where the amount of stock or securities acquired wlthm 
the 61-dAy period is not less than the amount of stock or 
securities sold or otherwise disposed of. then the particular 
shares of stock or securities the acquisition of which resulted 
in the nondeductibility of the loss shall be those with which 
the stock or securities disposed of are matched In accordance 
with the following rule: 

The stock or securities sold or otherwise disposed of will be 
matched with an equal number of the shares of stock or secur¬ 
ities acquired in accordance with the order of acquisition 
(beginning with the earliest acquisition) of the stock or secur¬ 
ities acquired. 

(e) The acquisition of any share of stock or any security 
which results in the nondeductibiUty or a loss under the pro¬ 
visions of this article shall be disregarded in determining the 
deductibility of any other loss, 

(/) The word “acquired" as used in this article means ac¬ 
quired by purchase or by an exchange upon which the entire 
amount of gain or loss was recognized by law\ and compre¬ 
hends cases where the taxpayer has entered into a contract 
or option within the 61-day period to acquire by purchase or 
by such an exchange. 

Example (I).—A, whose taxable year is the calendar year, 
on December 1, 1035, purchased 100 shares of common stock 
in the M Company for $10,000 and on December 15. 1935. 
purchased 100 additional shares for $9,000. On January 2, 
1936. he sold the 100 shares purchased on December 1, 1935. 
for $9,000. Because of the provisions of section 118 no loss 
from the sale is allowable as a deduction. 

Example (2).—A. whose taxable year is the calendar year, 
on September 21. 1935. purchased 100 shares of the common 
stock of the M Company for $5,000. On December 21, 1935, 
he purchased 50 shares of substantially identical stock for 
$2,750. and on December 26. 1935. he purchased 25 additional 
shares of such stock for $1,125. On January 2, 1936, he sold 
for $4,000 the 100 shares purchased on September 21, 1935. 
Tliere is an Indicated loss of $1,000 on the sale of the 100 
shares. Since within the 61-day period A purchased 75 
shares of substantially identical stock, the loss on the sale of 
75 of the shares ($3,750-$3,000. or $750) Is not allowable as 
a deduction because of the provisions of section 118. The 
loss on the sale of the remaining 25 shares ($1.250-$1 000. or 
$250) is deductible subject to the limitations provided in 
sections 24 la) (6) and 117. The basis of the 50 shares 
purchased December 21, 1935, the acquisition of which re¬ 
sulted in the nondcductibility of the loss ($500) sustained 
on 50 of the 100 shares sold on January 2. 1936, Is $2,500 
(the cost of 50 of the shares sold on January 2. 1936), plus 
$750 (the difference between the purchase price of the 50 
shares acquired on December 21. 1935 ($2,750) and the sell¬ 
ing price of 50 of the shares sold on January 2, 1936 
($2,000)), or $3,250. Similarly the basis of the 25 share* 
purchased on December 26, 1935, the acquisition of which 
resulted in the nondeductibiUty of the loss ($250) sustained 
on 25 of the shares sold on January 2, 1936, is $1,250 plus 
$125, or $1,375. (See article 113 (ft) (10)-1.) 

Example (3).—A. whose taxable year Is the calendar year, 
on September 15, 1934, purchased 100 shares of the stock 
of the M Company for $5,000. He sold these shares on Feb¬ 
ruary 1, 1936. for $4,000, On each of the four days from 
February 15. 1936, to February 18. 1936. he purchased 50 
shares of substantially Identical stock for $2,000. There Is 
an indicated loss of $1,000 from the sale of the 100 shares 
on February 1, 1936, but, since within the 61-day period A 
purchased not less than 100 shares of substantially ident nl 
stock, the los3 is not deductible. The particular shares 
stock the purchase of which resulted in the nondeductib lJty 
of the loss are the first 100 shares purchased within such 
period, that is, the 50 shares purchased on February 15. 1930. 
and the 50 shares purchased on February 16. 1936. In deter¬ 
mining the period for which tnc 50 shares purchased on Feb- 
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ruary 15. 1936. and the 50 shares purchased on February 16. 
1936, were held, there is to be included the period for which 
the 100 shares purchased on September 15. 1934, and sold on 
February 1, 1936. were held. 

CHAPTER XIX 

Income From Sources Within United States 

Qrc. 119. Income From Sources Within United States. 

(a) Gross income from sources in United Slat es^—The following 
Items of gro«ft Income shall be treated os Income from sources 
within the United States: 

(1) Interest .—Interest from the United State*. any Territory, 
any political subdivision of a Territory, or the District of Colum¬ 
bia. and interest on bonds, notes, or other interest-bearing 
obligations of residents, corporate or otherwise, not including— 

<A) Interest on deposits with persons carrying on the bank¬ 
ing business paid to persons not engaged In business within 
the United 8tates and not having an office or place of business 
therein, or 

(B) Interest received from a resident alien individual, a 
resident foreign corporation, or a domestic corporation, when 
it 1* shown to the satisfaction of the Commissioner that leas 
than 20 per centum of the gross Income of such resident 
payor or domestic corporation has been derived from sources 
within the United States, as determined under the provisions 
of this section, for the three-year period ending with the 
close of the taxable year of such payor preceding the pay¬ 
ment of such Interest, or for such part of such period as may 
be applicable, or 

(C) income derived by a foreign central bank of Issue 
from bankers* acceptances; 

(2) Dividends. —The amount received as dividends— 

(A) from a domestic corporation other than a corporation 
entitled to the benefit# of section 251. and otber than a cor¬ 
poration less than 20 per centum of whose gross Income is 
shown to the satisfaction of the Commissioner to have been 
derived from sources within the United States, as determined 
under the provisions of this section, for the three-year period 
ending with the close of the taxable year of such corporation 
preceding the declaration of such dividends (or for such part 
of such period as the corporation bas been In existence), or 

(B) from a foreign corporation unless less than SO per 
centum of the gross income at such foreign corporation for 
the three-year period ending with the close of Its taxable year 
preceding the declaration of such dividends (or for such part 
of such period as the corporation has been in existence) was 
derived from sources within the United States as determined 
under the provisions of this section; but only In an amount 
which bears the some ratio to such dividends as the gross 
Income of the corporation for such period derived from 
sources within the United States bears to its gross Income 
from all sources; but dividends from a foreign corporation 
shall, for the purposes of section 131 (relating to foreign tax 
credit), be treated as Income from sources without the United 
States; 

(3) Personal services .—Compensation for labor or personal 
services performed In the United States, but in the case of a 
nonresident alien Individual temporarily present in the United 
States for a period or periods not exceeding a total of ninety days 
during the taxable year, compensation received by such an Indi¬ 
vidual (if such compensation does not exceed 53,000 in the 
aggregate) for labor or services performed as an employee of or 
under a contract with a nonresident alien, foreign partnership, 
or foreign corporation, not engaged In trade or business within 
the United States, shall not be deemed to be income from souroes 
within the United States; 

(4) Rentals arut royalties— Rentals or royalties from property 
located in the United States or from any Interest In such 
property, including rentals or royalties for the use of or for the 
privilege of using In the United States, patents, copyrights, secret 
processes and formulas, good will, trade-marks, trade brands, 
franchises, and other like property; and 

(5) Sale of red property. —Osins, profits, and income from the 
sale of real property located in the United States 

(6) Sale of personal property. For gains, profits, and income 
from the sale of personal property, eee subsection (e). 

(b) Net income from sources in United States.—From the Item* 
of gross income specified In subsection (a) of this section there 
shall be deducted the expenses, losses, and other deductions prop¬ 
erly apportioned ar allocated thereto and a ratable part of any 
expenses, losses, or other deductions which can not definitely be 
allocated to some Item or class of gross Income. The remainder. 
If any. shall be included in full as net income from sources within 
the United States 

(c) Gross income from sources without United States. —The 
following items of gross income shall be treated as income from 
souroes without the United States: 

(1) Interest other than that derived from sources within the 
United States os provided In subsection (a) (1) of this section; 
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(2) Dividends other than those derived from sources within 
the United States as provided In subjection (a) (2) of this 
section; 

(3) Compensation for labor or personal services performed 
without the United States; 

(4) Rentals or royalties from property located without the 
United States or from any interest In such property. Including 
rentals or royalties for the use of or for the privilege of using 
without the United 8tates, patents, copyrights, secret processes 
and formulas, good will, trade-marks, trade brands, franchise*, 
and other like propertie*; and 

(6) Gains, profits, and income from the sale of real property 
located without the United States. 

(d) Net income from sources without United States. —From the 
Items of gross income specified in subsection (o) of this section 
there shall be deducted the expenses, losses, and other deductions 
properly apportioned or allocated thereto, and a ratable part of 
any expenses, leases, or other deductions which can not definitely 
be allocated to some item or class of gross Income. The remainder. 
If any. shall be treated in full aa net income from sources without 
the United States. 

(e) Income from sources partly within and partly without United 
States.— Items of gross Income, expenses, loenea and deductions, 
other than those specified In subsections (a) and (c) of this section, 
shall be allocated or apportioned to sources within or without the 
United 8tatc*. under rules and regulations prescribed by the Com¬ 
missioner with the approval of the Secretary. Where items of gross 
Income are separately allocated to sources within the United States, 
there shall be deducted (for the purpose of computing the net In¬ 
come therefrom) the expenses, losses, and other deductions prop¬ 
erly apportioned or allocated thereto and a ratable part of other 
expenses, losses, or other deductions which can not definitely bo 
allocated to some Item or class of gross Income. The remainder, if 
any, shall be included in full as net Income from sources within the 
United States. In the case of gross income derived from source* 
partly within and partly without the United 8tales, the net income 
may first be computed by deducting the expenses, losses, or other 
deductions apportioned or allocated thereto and a ratable part of 
any expenses, losses, or other deductions which can not definitely bo 
allocated to some Items or class of gross Income; and the portion of 
such net income attributable to sources within the United States 
may be determined by processes or formulas of general apportion¬ 
ment prescribed by the Commissioner with the approval of the Sec¬ 
retary. Gains, profits, and Income from— 

(1) transportation or other services rendered portly within and 
partly without the United States, or 

(2) from the sale of personal property produced (In whole or 
in part) by the taxpayer within and sbld without the United 
States, or produced (in whole or In port) by the taxpayer without 
and sold within the United States, 

shall be treated as derived partly from sources within and partly 
from sources without the United States. Gains, profits, and income 
derived from the purchase of personal property within and Its sale 
without the United 8totes or from the purchase of personal property 
without and 1U sale within the United 8 to tea. shall be treated as 
derived entirely from sources within the country in which sold, 
except that gains, profits, and Income derived from the purchase of 
personal property within the United Stated and Its sale within a 
possession of the United States or from the purchase of personal 
property within a possession of the United States and Its sale within 
the United States shall be treated as derived partly from sources 
within and partly from sources without the United States. 

(f) Definitions. —As used in this section the words ••sale*' or 
-sold" Include "exchange** or "exchanged"; and the word "pro¬ 
duced” includes "orated", "fabricated", ‘‘manufactured’, "ex¬ 
tracted", "processed", "cured”, or "aged.** 

Art. 119-1. Income from sources within the United 
States. —Nonresident alien Individuals, foreign corporations, 
and citizens of the United States or domestic corporations en¬ 
titled to the benefits of section 251 are taxable only upon 
income from sources within the United States. Citizens of 
the United States and domestic corporations entitled to the 
benefits of section 251 are. however, taxable upon Income re¬ 
ceived within the United States, whether derived from sources 
within or without the United States. (See sections 212 (a), 
231 (d). and 251.) 

The Act divides the income of such taxpayers into three 
classes: 

(1) Income which Is derived In full from sources within the 
United States: 

(2) Income which Is derived in full from sources without 
the United States; and 

(3) Income which is derived partly from sources within 
and partly from sources without the United States. 

The taxable income from sources within the United States 
includes that derived in full from sources within the United 
States and that portion of the Income which Is derived partly 
from sources within and partly from sources without the 
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United States which is allocated or apportioned to sources 
within the United States. 

Art. 119-2. Interest .—There shall be included in the gross 
Income from sources within the United States, of nonresident 
alien individuals, foreign corporations, and citizens of the 
United States or domestic corporations which arc entitled to 
the benefits of section 251. all interest received or accrued, as 
the case may be. from the United States, any Territory, any 
political subdivision of a Territory, or the District of Colum¬ 
bia, and interest on bonds, notes, or other interest-bearing 
obligations of residents of the United States, whether corpo¬ 
rate or otherwise, except: 

(a) Interest paid on deposits with persons, including in¬ 
dividuals, partnerships, or corporations, carrying on the bank¬ 
ing business, to persons (nonresident alien individuals, foreign 
corporations, and citizens of the United States or domestic 
corporations entitled to the benefits of section 251) not en¬ 
gaged in business within the United States, and not having 
an office or place of business therein; 

<b> Interest received from a resident alien individual, a 
resident foreign corporation, or a domestic corporation, when 
it is shown to the satisfaction of the Commissioner that less 
than 20 percent of the gross income of such resident payor 
or domestic corporation has been derived from sources within 
the United States (as determined under the provisions of 
section 119) for the 3-year period ending with the close of 
the taxable year of the payor w r hich precedes the payment of 
such interest, or for such part of that period as may be 
applicable; and 

<c) Income derived by a foreign central bank of issue from 
bankers' acceptances. A foreign central bank of Issue means 
a bank which is by law or government sanction the principal 
authority (other than the government itself) issuing instru¬ 
ments intended to circulate as currency. Such banks arc 
generally the custodians of the banking reserves of their 
countries. 

Any taxpayer who excludes from gross income from sources 
within the United States income of the type specified in para¬ 
graph (a), (b). or (c) shall file with his return a statement 
setting forth the amount of such income and such informa¬ 
tion as may be necessary to show that the income is of the 
type specified in those paragraphs. 

Interest received from the United States by a foreign cor¬ 
poration or a nonresident alien on a refund of Federal Income 
taxes is taxable as income from sources within the United 
States. 

As to the Inclusion in gross income of items received In the 
United States even though representing income from sources 
without the United States, in the case of citizens of the United 
States and domestic corporations entitled to the benefls of 
section 251. see article 251-2. 

Art. 119-3. Dividends. — Gross income from sources within 
the United States includes dividends, as defined by section 115: 

(a) From a domestic corporation other than one entitled 
to the benefits of section 251, and other than a corporation 
less than 20 percent of the gross income of which is shown 
to the satisfaction of the Commissioner to have been derived 
from sources within the United States, as determined under 
the provisions of section 119, for the 3-year period ending 
with the close of the taxable year of such corporation preced¬ 
ing the declaration of such dividends (or for such part of 
such period as the corporation has been in existence); or 

(b) From a foreign corporation unless less than 50 percent 
of Its grass income for the 3-year period ending with the 
close of its taxable year preceding the declaration of such 
dividends, or for such port of such period as it has been in 
existence, was derived from sources within the United 8tates; 
but only in an amount which bears the same ratio to such 
dividends as the gross income of the corporation for such 
period derived from sources within the United States bears 
to its gross income from all sources. However, for the pur¬ 
poses of section 131. relating to credits for taxes of foreign 
countries and possessions of the United States, dividends from 
a foreign corporation shall be treated as Income from sources 
without the United States. 


Dividends will be treated as income from sources within 
the United States (except for the purposes of section 131 1 
unless the taxpayer submits sufficient data to establish to 
the satisfaction of the Commissioner that they should be ex¬ 
cluded from gross income under (a) or (b) of this article. 
(See also section 116 (f).) 

Art. 119-4. Compensation for labor or personal services .— 
Except as provided in section 119 (a) (3), gross income from 
sources within the United States includes compensation for 
labor or personal services performed within the United States 
regardless of the residence of the payor, of the place in which 
the contract for services was made, or of the place of pay¬ 
ment. If a specific amount is paid for labor or personal serv¬ 
ices performed in the United States, such amount (if income 
from sources within the United States) shall be included in 
the gross income. If no accurate allocation or segregation 
of compensation for labor or personal services, performed In 
the United States can be made, or when such labor or service 
is performed partly within and partly without the United 
States, the amount to be included in the gross income shall 
be determined by an apportionment on the time basis, i. e.. 
there shall be included in the gross income an amount which 
bears the same relation to the total compensation as the 
number of days of performance of the labor or services 
within the United States bears to the total number of 
days of performance of labor or services for which the 
payment is made. Except as provided in section 119 <a) 
(3). wages received for services rendered inside the terri¬ 
torial limits of the United States and wages of an alien sea¬ 
man earned on a coastwise vessel are to be regarded as from 
sources within the United States. 

Art. 119-5. Rentals and royalties .—Gross income from 
sources within the United States includes rentals or royalties 
from property located within the United States or from any 
interest in such property, including rentals or royalties for 
the use of or the privilege of using in the United States, pat¬ 
ents. copyrights, secret processes and formulas, good will, 
trade-marks, trade brands, franchises, and other like prop¬ 
erty. The income arising from the rental of property, 
whether tangible or intangible, located within the- United 
States, or from the use of property, whether tangible or in¬ 
tangible. within the United States, is from sources within 
the United States. 

Art. 119-6. Sale of real property .—Gross income from 
sources within the United States includes gain, computed 
under the provisions of sections 111-113, derived from the 
sale or other disposition of real property located in the United 
States. For the treatment of capital gains and losses, see 
section 117. 

Art. 119— T. Income from sources without tfie United 
States .—Gross Income from sources without the United 
States includes: 

(1) Interest other than that specified in section 119 »a) 
(l), as being derived from sources within the United States; 

(2) Dividends other than those derived from sources within 
the United States as provided in section 119 (a) (2); 

(3) Compensation for labor or personal services performed 
without the United States (for the treatment of compensa¬ 
tion for labor or personal services performed partly within 
the United States and partly without the United States, see 
article 119-4); 

(4) Rentals or royalties derived from property without the 
United States or from any interest in such property, includ¬ 
ing rentals or royalties for the use of or for the privilege of 
using without the United States, patents* copyrights, secret 
processes and formulas, good will, trade-marks, trade brands, 
franchises, and other like property (see article 119-5): and 

<5) Gain derived from the sale of real property located 
without the United States (see sections 111-113). 

Art. 119-6. Sale of personal property. — Income derived 
from the purchase and sale of personal property shall be 
treated as derived entirely from the country in which sold, 
except that Income derived from the purchase of personal 
property within the United States and its sale within a 
possession oI the United States or from the purchase of per- 
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aonal property within a possession of the United States and 
its sale within the United States shall be treated as derived 
partly from sources within and partly from sources without 
the United 8tates. The word "sold*’ includes "exchanged.” 
The “country in which sold” ordinarily means the place 
where the property is marketed. This article does not apply 
to income from the sale of personal property produced (in 
whole or In part) by the taxpayer within and sold without 
the United States or produced (in whole or in part) by the 
taxpayer without and sold within the United States. (See 
article 119-12.) 

Art. 119-9. Deductions in general. —The deductions pro¬ 
vided for in Title I shall be allowed to nonresident alien In¬ 
dividuals and foreign corporations engaged in trade or busi¬ 
ness within the United States or having an office or place 
of business therein, and to citizens of the United States and 
domestic corporations entitled to the benefits of section 251, 
only If and to the extent provided in sections 213 , 215, 232, 
233, and 251. 

Art. 119-10. Apportionment of deductions. —Prom the 
items specified in articles 119-1 to 119-6 as being derived 
specifically from sources within the United 8tates there shall 
be deducted the expenses, losses, and other deductions prop¬ 
erly apportioned or allocated thereto and a ratable part of 
any other expenses, losses, or deductions which can not defi¬ 
nitely be allocated to some item or class of gross Income. 
The remainder shall be included in full as net Income from 
sources within the United States. The ratable part is based 
upon the ratio of gross income from sources within the 
United States to the total gross Income. 

Example.— A nonresident alien Individual (engaged in trade 
or business within the United States or having an office or 
place of business therein) who6e taxable year is the calendar 
year, derived gross income from all sources for 1936 of 
$180,000, including therein: 

Interest on bonds of a domestic corporation - $9,000 

Dividend* on stock of a domestic corporation--— 4.000 

Royalty for the use of potent* within the United State*.,— 12.000 
Gain from sale of real property located within the United 

States---- » 

Total-—- 000 

that it, one-fifth of the total gross Income was from sources 
within the United States. The remainder of the gross income 
was from sources without the United States, determined under 
article 119-7. 

The expenses of the taxpayer for the year amounted to 
$78,000. Of these expenses the amount of $8,000 is properly 
allocated to income from sources within the United 8tatcs 
and the amount of $40,000 is properly allocated to income 
from sources without the United States. 

'Hie remainder of the expenses, $30,000, can not be defi¬ 
nitely allocated to any class of income. A ratable part 
thereof, based upon the relation of gross income from sources 
within the United States to the total gross income, shall be 
deducted In computing net income from sources within the 
United States. Thus, there are deducted from the $36,000 of 
gross Income from sources within the United States expenses 
amounting to $14,000 (representing $8,000 properly appor¬ 
tioned to the income from sources within the United Stales 
and $6,000, a ratable port (one-fifth) of the expenses which 
could not be allocated to any item or class of gross income). 
The remainder, $22,000. is the net income from sources within 
the United States. 

Art. 119-11. Other income from sources within the United 
States. —Items of gross income other than those specified In 
section 119 (a) and (c> shall be allocated or apportioned to 
sources within or without the United States, as provided in 
section 119 (e). 

The income derived from the ownership or operation of 
any farm, mine, oil or gas well, other natural deposit, or tim¬ 
ber. located within the United States, and from the sale by 
the producer of the products thereof within or without the 
United States, shall ordinarily be included in gross income 
from sources within the United States. If. however, it is 
shown to the satisfaction of the Commissioner that due to 


the peculJar conditions of production and sale In a specific 
case or for other reasons all of such gross income should not 
be allocated to sources within the United States, an appor¬ 
tionment thereof to sources within the United States and to 
sources without the United 8tates shall be made as provided 
In article 119-12. 

Where items of gross Income are separately allocated to 
sources within the United 8tates, there shall be deducted 
therefrom, in computing net income, the expenses, losses, 
and other deductions properly apportioned or allocated 
thereto and a ratable part of other expenses, losses, or other 
deductions which can not definitely be allocated to some Item 
or class of gross income. 

Art. 119-12. Income from the sale of personal property 
derived from sources partly within and partly without the 
United States .—Items of gross income not allocated by ar¬ 
ticles 119-1 to 119-8 or 119-11 to sources within or without 
the United States shall < unless unmistakably from a source 
within or a source without the United States) be treated as 
derived from sources partly within and partly without the 
United States. Such Income derived from the sale of per¬ 
sonal property may be divided into two classes: (A) income 
derived from sources partly within the United States and 
partly within a foreign country, and <B) income derived 
from sources partly within the United States and partly 
within a possession of the United States. 

A. The portion of such Income derived from sources partly 
within the United States and partly within a foreign country 
which is attributable to sources within the United States 
shall be determined according to the following rules and 
cases: 

Personal property produced and sold .—Gross Income de¬ 
rived from the sale of personal properly produced (In whole 
or in part) by the taxpayer within the United States and 
sold within a foreign country, or produced (in whole or in 
part) by the taxpayer within a foreign country and sold 
within the United 8tates shall be treated as derived partly 
from sources within the United States and partly from 
sources within a foreign country under one of the cases 
named below. As used herein the word "produced” includes 
created, fabricated, manufactured, extracted, processed, 
cured, or aged. 

Case 1 A .—Where the manufacturer or producer regularly 
sells part of his output to wholly Independent distributors or 
other selling concerns in such a way as to establish fairly an 
independent factory or production price—or shows to the 
satisfaction of the Commissioner that such an independent 
factory or production price has been otherwise established— 
unafTected by considerations of tax liability, and the selling 
or distributing branch or department of the business i3 
located in a different country from that in which the factory 
is located or the production carried on. the net income at¬ 
tributable to sources within the United States shall be com¬ 
puted by an accounting which treats the products as sold 
by the factory or productive department of the business to 
the distributing or selling department at the independent 
factory price so established. In all such cases the basis of 
the accounting shall be fully explained in a statement at¬ 
tached to the return. 

Case 2 A .—Where an independent factory or production 
price has not been established as provided under case 1 A. 
the net Income shall first be computed by deducting from the 
gross Income derived from the sale of personal property 
produced (In whole or in part) by the taxpayer within the 
United States and sold within a foreign country or produced 
(in whole or in part) by the taxpayer within a foreign coun¬ 
try and sold within the United States, the expenses, lasses, 
or other deductions properly apportioned or allocated thereto 
and a ratable part of any expenses, losses, or other deduc¬ 
tions which can not definitely be allocated to some Item or 
class of gross Income. Of the amount of net income so 
determined, one-half shall be apportioned In accordance 
with the value of the taxpayer’s property within the United 
States and within the foreign country, the portion attribut¬ 
able to sources within the United States being determined by 
multiplying such one-half by a fraction the numerator of 
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which consists of the value of the taxpayer's property within 
the United States, and the denominator of ‘which consists of 
the value of the taxpayer's property both within the United 
States and within the foreign country. The remaining onc- 
haif of such net income shall be apportioned in accordance 
with the gross sales of the taxpayer within the United States 
and within the foreign country, the portion attributable to 
sources within the United States being determined by multi¬ 
plying such one-half by a fraction the numerator of which 
consists of the taxpayer's gross sales for the taxable year 
or period within the United States, and the denominator of 
which consists of the taxpayer's gross sales for the taxable 
year or period both within the United States and within 
the foreign country. The “gross sales of the taxpayer within 
the United States" means the grass sales made during the 
taxable year which were principally secured, negotiated, or 
effected by employees, agents, offices, or branches of the 
taxpayer's business resident or located in the United States. 
The term “gross sales" as used in this paragraph refers only 
to the sales of personal property produced (in whole or in 
part i by the taxpayer within the United States and sold 
within a foreign country or produced fin whole or in part) 
by the taxpayer within a foreign country and sold within 
the United States, and the term “property" includes only the 
property held or used to produce income which is derived 
from such sales. Such property should be taken at its 
actual value, which in the case of property valued or ap¬ 
praised for purposes of Inventory, depreciation, depletion, 
or other purposes of taxation shall be the highest amount at 
which so valued or appraised, and which in other cases shall 
be deemed to be its book value in the absence of affirmative 
evidence showing such value to be greater or less than the 
actual value. The average value during the taxable year or 
period shall be employed. The average value of property as 
above prescribed at the beginning and end of the taxable 
year or period ordinarily may be used, unless by reason of 
material changes during the taxable year or period such 
average does not fairly represent the average for such year 
or period, in which event the average shall be determined 
upon a monthly or daily basis. Bills and accounts receivable 
shall (unless satisfactory reason for a different treatment is 
shown) be assigned or allocated to the United States when 
the debtor resides in the United States, unless the taxpayer 
has no office, branch, or agent in the United States. 

Cose 3 A .—Application for permission to base the return 
upon the taxpayer’s books of account will be considered by 
the Commissioner in the case of any taxpayer who. in good 
faith and unaffected by considerations of tax liability, regu¬ 
larly' employs in his books of account a detailed allocation cf 
receipts and expenditures which reflects more clearly than 
the processes or formulas herein prescribed, the Income de¬ 
rived from sources within the United States. 

B. The portion of such income derived from sources partly 
within the United States and partly within a possession of the 
United States which is attributable to sources within the 
United States shall be determined according to the following 
rules and cases: 

Personal propery produced and sold .—Gross income derived 
from the sale of personal property produced (in whole or in 
part) by the taxpayer within the United States and sold 
within a possession of the United States, or produced (in 
whole or in port) by the taxpayer within a possession of the 
United States and sold within the United States shall be 
treated as derived partly from sources within the United 
States and partly from sources within a possession of the 
United States under one of the cases named below. As used 
herein, the word "produced" includes created, fabricated, 
manufactured, extracted, processed, cured, or aged. 

Case 1 B .—Same as case 1 A. 

Case 2 B .—Where an independent factory or production 
price has not been established as provided under case 1 A. 
the net income shall first be computed by deducting from 
the gross income derived from the sale of personal property 
produced <ln whole or in part) by the taxpayer within the 
United States and sold within a possession of the United 


States, or produced (in whole or In part) by the taxpayer 
within a possession of the United States and sold within the 
United States, the expenses, losses, or other deductions prop¬ 
erly apportioned or allocated thereto and a ratable part of 
any expenses, losses, or other deductions which can not 
definitely be allocated to some item or class of gross Income. 
Of the amount of net income so determined, one-half shall 
be apportioned in accordance with the value of the tax¬ 
payer's property within the United States and within the 
possession of the United States, the portion atttlbutable to 
sources within the United States being determined by multi¬ 
plying such one-half by a fraction the numerator of which 
consists of the value of the taxpayer's property within the 
United States and the denominator of which consists of the 
value of the taxpayer's property both within the United 
States and within the possession of the United States. The 
remaining one-half of such net income shall be apportioned 
in accordance with the total business of the taxpayer within 
the United States and within the possession of the United 
States, the portion attributable to sources within the United 
States being determined by multiplying such one-half by a 
fraction the numerator of which consists of the amount of 
the taxpayer's business for the taxable year or period within 
the United States, and the denominator of which consists 
of the amount of the taxpayer's business for the taxable year 
or period both within the United States and within the 
possession of the United 8tates. The “business of the tax¬ 
payer" as that term is used in this paragraph shall be meas¬ 
ured by the amounts which the taxpayer paid out during 
the taxable year or period for wages, salaries, and other 
compensation of employees and for the purchase of goods, 
materials, and supplies consumed in the regular course of 
business, plus the amounts received during the taxable year 
or period from gross sales, such expenses, purchases, and 
gross sales being limited to those attributable to the produc¬ 
tion Un whole or in part) of personal property within the 
United States and its sale within the possession of the United 
States or to the production (in whole or in part) of personal 
property within a possession of the United States and its sale 
within tlie United States. The term "property" as used in 
this paragraph includes only the property held or used to 
produce income w’hich is derived froir such sales. 

Case 3 B. Same as case 3 A. 

Personal property purchased and sold .—Gross income de¬ 
rived from the purchase of personal property within the 
United States and its sale within a possession of the United 
States and from the purchase of personal property within a 
possession of the United States and Its sale within the United 
States shall be treated as derived partly from sources within 
the United States and partly from sources within a possession 
of the United States under one of the following cases: 

Case / B .—The net income shall first be computed by de¬ 
ducting from such gross Income the expenses, losses, and other 
deductions properly apportioned or allocated thereto and a 
ratable part of any expenses, losses, or other deductions which 
can not definitely be allocated to some item or class of gross 
income. The amount of net income so determined shall be 
apportioned in accordance with the total business of the tax¬ 
payer within the United States and within the possession of 
the United States, the portion attributable to sources within 
the United States being that percentage of such net income 
which the amount of the taxpayer’s business for the taxable 
year or period within the United States bears to the amount 
of the taxpayer's business for the taxable year or period both 
within the United States and within the possession of the 
United States. The “business of the taxpayer" as that term 
is used In this paragraph shall be measured by the amounts 
which the taxpayer paid out during the taxable year or period 
for wages, salaries, and other compensation of employees and 
for the purchase of goods, materials, and supplies sold or con¬ 
sumed in the regular course of business, plus the amount re¬ 
ceived during the taxable year or period from gross sales, such 
expenses, purchases, and gross sales being limited to those at¬ 
tributable to the purchase of personal property within the 
United States and its sale within a possession of the United 
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States or to the purchase of personal property within a pos¬ 
session of the United States and its sale within the United 
States. 

Case II B .—Same as case 3 A. 

Ait. 119-13. Transportation service.—A foreign corporation 
carrying on the business of transportation service between 
points in the United States and points outside the United 
States derives income partly from sources within and partly 
from sources without the United States. 

(1) The gross income from sources within the United States 
derived from such services shall be determined by taking such 
a portion of the total gross revenues therefrom as (a) the 
sum of the costs or expenses of such transportation business 
carried on by the taxpayer within the United States and a 
reasonable return upon the property used in its transporta¬ 
tion business while within the United States bears to (b) the 
sum of the total costs or expenses of such transportation busi¬ 
ness carried on by the taxpayer and a reasonable return upon 
the total property used in such transportation business. 
Revenues from operations incidental to transportation serv¬ 
ices (such as the sale of money orders) shall be apportioned 
on the same basis as direct revenues from transportation 
services. 

In allocating the total costs or expenses incurred in such 
transportation business, costs or expenses incurred in connec¬ 
tion with that part of the services which was wholly rendered 
in the United States should be assigned to the cost of trans¬ 
portation business within the United States. For example, 
expenses of loading and unloading in the United States, ren¬ 
tals, office expenses, salaries, and wages wholly incurred for 
services rendered to the taxpayer in the United States belong 
to this class. Costs and expenses incurred in connection with 
services rendered partly within and partly without the United 
States may be prorated on a reasonable basis between such 
services. For example, ship wages, charter money, insurance, 
and supplies chargeable to voyage expenses should ordinarily 
be prorated for each voyage on the basis of the proportion 
which the number of days the ship was within the territorial 
limits of the United States bears to the total number of days 
on the voyage, and fuel consumed on each voyage may bo pro¬ 
rated on the basis of the proportion which the number of 
miles sailed within the territorial limits of the United State3 
bears to the total number of miles sailed on the voyage. In¬ 
come, war-profits, and excess-profits taxes should not be re¬ 
garded as costs or expenses for the purpose of determining the 
proportion of gross income from sources within the United 
States; and for such purpose, interest and other expenses for 
the use of borrowed capital should not be taken into the cost 
of services rendered, for the reason that the return upon 
the property used measures the extent to which such bor¬ 
rowed capital is the source of the income. For other expenses 
entering into the cost of services, only such expenses as are 
allowable deductions under the Revenue Act of 1936 should be 
taken. 

The value of the property used should be determined upon 
the basis of cost less depreciation. Eight percent may 
ordinarily be taken as a reasonable rate of return to apply 
to such property. The property taken should be the average 
property employed in the transportation service between 
points in the United States and points outside the United 
States during the taxable year. Current assets should be 
decreased by current liabilities and allocated to services be¬ 
tween the United States and foreign countries and to other 
services. The part allocated to services between the United 
States and foreign countries should be based on the propor¬ 
tion which the gross receipts from such services bear to the 
gross receipts from all services. The amount so allocated to 
services between the United States and foreign countries 
should be further allocated to services rendered within the 
United States and to services rendered without the United 
States. The portion allocable to services rendered within 
the United States should be based on the proportion which 
the expenses Incurred within the territorial limits of the 
United States bear to the total expenses incurred in services 
between the United States and foreign countries. For ships 


the average should be determined upon a daily basis for each 
ship and the amount to be apportioned for each ship as 
assets employed within the United States should be com¬ 
puted upon the proportion which the number of days the 
ship was within the territorial limits of the United States 
bears to the total number of days the ship was in service 
during the taxable period. For other assets employed in the 
transportation business, the average of the assets at the 
beginning and end of the taxable period ordinarily may be 
taken, but if the average so obtained does not. by reason of 
material changes during the taxable year, fairly represent 
the average for such year cither for the assets employed in 
the transportation business in the United States or in total, 
the average must be determined upon a monthly or daily 
basis. 

(2) In computing net income from sources within the 
United States there shall be allowed as deductions from 
the gross income as determined in accordance with para¬ 
graph (1). (a) the expenses of the transportation business 
carried on within the United States as determined under 
paragraph (1), and <b) the expenses determined in accord¬ 
ance with paragraphs <3) and (4). 

(3) Interest and income, war-profits, and excess-profits 
taxes should be excluded from the apportionment process, as 
explained in paragraph (1): but for the purpose of comput¬ 
ing net income there may be deducted from the gross income 
from sources within the United States, after the amount of 
such gross income has been determined, a ratable part (a) 
of all interest (deductible under section 23 tb)>, and <b> 
of all income, war-profits, and excess-profits taxes ‘deducti¬ 
ble under section 23 <c) and <d)). paid or accrued in respect 
of the business of transportation service between points in 
the United States and points outside the United States. 
Such ratable part should ordinarily be based upon the ratio 
of gross income from sources within the United States to the 
total gross income from such transportation service. 

(4) If a foreign corporation subject to this article is also 
engaged in a business other than that of providing transpor¬ 
tation service between points in the United States and points 
outside the United States, the costs and expenses ‘including 
taxes) properly apportioned or allocated to such other busi¬ 
ness should be excluded both from the deductions and from 
the apportionment process prescribed in paragraph <1>; but, 
for the purpose of determining net income, a ratable part of 
any general expenses, losses, or deductions, which can not 
definitely be allocated to some Item or class of gross income, 
may be deducted from the gross Income from sources within 
the United States after the amount of such gross income has 
been determined. Such ratable part should ordinarily be 
based upon the ratio of gross Income from sources within 
the United States to the total gross income. 

(6) Application for permission to base the return upon 
the taxpayer's books of account will be considered by the 
Commissioner In the case of any taxpayer subject to this 
article, who in good faith and unaffected by considerations 
of tax liability, regularly employs in his books of account a 
detailed allocation of receipts and expenditures which re¬ 
flects more clearly than the process prescribed in paragraphs 
(l)-(4). the income derived from sources within the United 
States. 

Art. 119-14. Computation o/ income. —If a taxpayer has 
gross income from sources within or without the United 
States as defined by section 119 (a) or (c) together with 
gross income derived partly from sources within and partly 
from sources without the United States, the amounts thereof, 
together with the expenses and investment applicable 
thereto, shall be segregated, and the net income from sources 
within the United States shall be separately computed there¬ 
from. 

chapter xx 

Certain Deductions lor Charitable and Other Contributions 
and Dividends Paid 

Sec. 120. Unlimited Deduction for Charitable and Other Contri¬ 
bution *.—In the cate of tin individual If in the taxable year and 
In each of the ten preceding taxable years the amount of tho 
contributions or gifts described in section 23 (o) plus the amount 
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of Income*, war-profit*, or cxce.*w-proflta taxen paid during xuch 
year in reaped of preceding taxable years, exceeds 00 per centum of 
the taxpayer's net income for each such year, ns computed without 
the benefit of section 23 (o). then the 15 per centum limit Imposed 
by such section shall not be applicable 
Ssc. 121 Deduction of Dividend* Paid on Certain Preferred Stock 
of Certain Corporal toft j —In computing the net income of any na¬ 
tional banking association, or or any bank or trust company or¬ 
ganized under the Jaws of any State. Territory, possession of the 
United States, or the Canal Zone, or of any other banking corpora¬ 
tion engaged in the business of IndusUal banking and under the 
vupervftMon of a 8tAte banking department or of the Comptroller 
of the Currency, or of any Incorporated domestic insurance com¬ 
pany. there shall be allowed as a deduction from gross income, in 
addition to deductions otherwise provided for In this title, any 
dividend (not including any distribution in liquidation) paid, 
within such taxable year, to the United States or to any instru¬ 
mentality thereof exempt from Federal income taxes, on the pre¬ 
ferred stock of the corporation owned by the United States or such 
Instrumentality. The amount allowable as a deduction under this 
section shall be deducted from the dividends paid credit otherwise 
computed under section 27. 


CHAPTER XXI 

Credits Against Tax—Supplemental 

Supplement C—Credits Against Tax I Supplementary to 
Subtitle B. Part inj 

Src 131. Taxes of Foreign Countries and Possessions of United 
States. 

(a) Alio usance of credit -If the taxpayer signifies in his return 
his desire to have the benefits of this section, the tax imposed by 
this title shall be credited with: 

(1) Citizen and domestic corporation —In the case of a citizen 
of the United States and of a domestic corporation, the amount 
of any Income, war-profits, and excess profits taxes paid or ac¬ 
crued during the taxable year to any foreign country or to any 
possession of the United States; and 

(2) Resident of United States —In the case of a resident of the 
United States, the amount of any such taxes paid or accrued 
during the taxable year to any possession of the United States: 
and 

(3) Alien resident of United Staffs.—In the case of an alien 
resident of the United States, the amount of any such taxes paid 
or accrued during the taxable year to any foreign country, if the 
foreign country of which such alien resident Is n citizen or sub¬ 
ject, In imposing such taxes, allows a similar credit to citizens of 
the United States residing In such country; and 

(4) Partnership* and estates —In the case of any such individ¬ 
ual who Is a member at a partnership or a beneficiary of an 
estate or trust. Ms proportionate shore of such taxes of the part¬ 
nership or the estate or trust paid or accrued during the taxable 
year to a foreign country or to any possession of the United 
States, as the case may be. 

(b) Limit on credit. —The amount of the credit taken under this 
section shall be subject to each of the following limitations: 

(1) The amount of the credit in respect of the tax paid or ac¬ 
crued to any country shall not exceed the same proportion of the 
tax against which such credit la taken, which the taxpayer's net 
income from sources within such country bears to bla entire net 
income for the same taxable year; and 

(2) The total amount of the credit shall not exceed the some 
proportion of the tax against which such credit Is taken, which 
the taxpayer's net income from sources without the United States 
bears to his entire net income for the some taxable year. 

<c) Adjustments on payment of accrued taxes .—If accrued taxes 
when paid differ from the amounts claimed as credits by the tax¬ 
payer, or If any tax paid Is refunded in whole or in part, the taxpayer 
shall notify the Commissioner, who shall redetermine the amount 
of the tax for the year or years affected, and the amount of tax 
due upon such rextermination, if any. shall be paid by the taxpayer 
upon notice and demand by the collector, or the amount of tax 
overpaid, if any. shall be credited or refunded to the taxpayer in 
accordance with the provisions of section 322. In the case of such 
a tax accrued but not paid, the Commissioner as a condition prece¬ 
dent to the allowance of this credit may require the taxpayer to 
give a bond with sureties satisfactory to and to be approved by the 
Commissioner In such sum as the Commissioner may require, con¬ 
ditioned upon the payment by the taxpayer of any amount of tax 
found due upon any such rede termination; and the bond herein 
prescribed shall contain such further conditions as the Commissioner 
may require. 

(d) Year In tchich credit taken--The credits provided for In 
this section may. at the option of the taxpayer and irrespective of 
the method of accounting employed in keeping his books, be taken 
In the year In which the taxes of the foreign country or the posses¬ 
sion of the United Staten accrued, subject, however, to the condi¬ 
tions prescribed In subsection (c) of this section. If the taxpayer 
elects to take such credits In the year In which the taxes of the 
foreign country or the posseaslon of the United 8tales accrued, 
the credits for all subsequent years shall be taken upon the same 
basis, and no portion of any such taxes shall be allowed as a 
deduction in the saxno or any succeeding year. 


(c) Proof of credits. —The credits provided in this section shall 
be allowed only if the taxpayer establishes to the satisfaction of 
the Commissioner (I) the total amount of Income derived from 
pources without the United States, determined as provided in 
section 119. (2) the amount of Income derived from each country, 
the tax paid or accrued to which Is claimed os n credit under this 
section, such amount to be determined under rules and regulations 
prescribed by the Commissioner with the approval of the Secretary, 
and (3) all other information necessary for the verification and 
computation of such credits 

(f) Taxes of foreign subsidiary .—Par the purposes of this section 
a domestic corporation which owns a majority of the voting stock 
of a foreign corporation from which It receives dividends in any 
taxable year shall be deemed to have paid the same proportion of 
any Income, war-profits, or excess-profits taxes paid by such foreign 
corporation to any foreign country or to any po**cs*lon of the 
United States, upon or with respect to the accumulated profits of 
such foreign corporation from which such dividends were paid, 
which the amount of such dividends bears to the amount of such 
accumulated profits: Provided. That the amount of tax deemed 
to have been paid under this subsection shall in no case exceed 
the same proportion of the tax against which credit is taken which 
the amount of such dividends bears to the amount of the entire 
net Income of the domestic corporation In which such dividends are 
included. The term "accumulated profits*' when used in this sub¬ 
section in reference to a foreign corporation, means the amount of 
It* gains, profits, or Income In excess of the Income, war-profits, and 
excess-profits taxes imposed upon or with respect to such profits 
or income; and the Commissioner with the approval of the Secre¬ 
tary shall have full power to determine from the accumulated 
profits of what year or years such dividends wore paid; treating 
dividends paid in the first sixty days of auy year as having been 
paid from the accumulated profits of the preceding year or years 
(unless to his satisfaction shown otherwise), and in other respects 
treating dividends as having been paid from the most recently 
accumulated gains, profits, or earnings. In the case of a foreign 
corporation, the Income, war-profits, and exc*Hn-protit* taxes of 
which are determined on the basis of an accounting period of less 
than one year, the word "year** os used in this subsection shall be 
construed to mean such accounting period. 

(g) Corporations treated as foreign - Pot the purposes of this 
section the following corporations shall be treated as foreign cor¬ 
porations: 

(1) A corporation entitled to the benefits of secUon 251. by 
reason of receiving s large percentage of Its gross income from 
source* within a possession of the United States; 

(2) A corporation organized under the China Trade Act. 1922, 
and entitled to the credit provided for in section 262. 

Art. 131-1. Analysis of credit for taxes .—If the taxpayer 
signifies In his return his desire to claim a credit tor taxes, 
the basis of such credit, in the case of a citizen of the United 
States, whether resident or nonresident, and in the case of 
a domestic corporation. Is as follows: <a) The amount of 
any income, war-profits, and excess-profits taxes paid or 
accrued during the taxable year to any foreign country or 
to any possession of the United States; and (b) an individ¬ 
ual's proportionate share of any such taxes of a partnership 
of which he is a partner or of an estate or trust of which he 
is a beneficiary paid or accrued during the taxable year to a 
foreign country or to any possession of the United States, 
as the case may be. 

In the case of an alien resident of the United States who 
signifies in his return his desire to claim a credit for such 
taxes the basis of the credit is as follows: (a) The amount 
of any such taxes paid or accrued during the taxable year to 
any possession of the United 8tates; <b) the amount of any 
such taxes paid or accrued during the taxable year to any 
foreign country, if the foreign country of which such alien 
resident is a citizen or subject, in imposing such taxes, allows 
a similar credit to citizens of the United States residing in 
such country: and (O his proportionate share of any such 
taxes of a partnership of which he is a partner or of an 
estate or trust of which he is a beneficiary paid or accrued 
during the taxable year to ^ny foreign country, if the 
foreign country of which such alien resident is a citizen or 
subject, in imposing such taxes, allows a similar credit to 
citizens of the United States residing in such country, or 
to any possession of the United States, as the case may be. 

If a taxpayer signifies in his return his desire to claim a 
credit for taxes, such action will be considered to apply to 
income, war-profits, and excess-profits taxes paid to all 
foreign countries and possessions of the United States, and 
no portion of any such taxes shall be allowed as a deduction 
from gross income. 

A citizen of the United States or a domestic corporation 
entitled to the benefits of secUon 251, or a China Trade Act 
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corporation. Is not allowed any of the credits provided by 
section 131. 

Art. 131-2. Meaning of terms. — The "amount of any in¬ 
come. war-profits, and excess-profits taxes paid or accrued 
during the taxable year** means taxes proper <no credit be¬ 
ing given for amounts representing interest or penalties) 
paid or accrued during the taxable year on behalf of the 
taxpayer claiming credit. "Foreign country” means any 
foreign state or political subdivision thereof, or any foreign 
political entity, which levies and collects income, war-profits, 
or excess-profits taxes. "Any possession of the United 
States" includes, among others, Puerto Rico, the Philippines, 
and the Virgin Islands. But see section 251. As to the 
meaning of "sources*', see section 119. <See also section 
1001 .) 

Art. 131-3. Conditions of allouxmce of credit.—It the tax¬ 
payer signifies in his return his desire to claim credit for 
Income, war-profits, or excess-profits taxes paid other than 
to the United States, the income tax return must be accom¬ 
panied by Form 1116 In the case of an individual, and by 
Form 1118 in the case of a corporation. The form must 
be carefully filled in with all the information there called 
for and with the calculations of credits there Indicated, and 
must be duly signed and sworn to or affirmed. If credit is 
sought for taxes already paid the form must have attached 
to it the receipt for each such tax payment. U credit Ls 
sought for taxes accrued, the form must have attached to it 
the return on which each such accrued tax was based. This 
receipt or return so attached must be either the original, 
a duplicate original, a duly certified or authenticated copy, 
or a sworn copy. In case only a sworn copy of a receipt or 
return is attached, there must be kept readily available for 
comparison on request the original, a duplicate original, or 
a duly certified or authenticated copy. If the receipt or the 
return is in a foreign language, a certified translation thereof 
must be furnished by the taxpayer. Any additional informa¬ 
tion necessary for the determination under section 119 of the 
amount of income derived from sources without the United 
States and from each foreign country shall, upon the request 
of the Commissioner, be furnished by the taxpayer. 

In the case of a credit sought for a tax accrued but not 
paid, the Commissioner may require as a condition precedent 
to the allowance of credit a bond from the taxpayer in 
addition to Form 1116 or 1118. If such a bond is required. 
Form 1117 shall be used by an individual and Form 1119 by 
a corporation. It shall be in such sum as the Commissioner 
may prescribe, and shall be conditioned for the payment by 
the taxpayer of any amount of tax found due upon any re- 
determination of the tax mode necessary by such credit 
proving incorrect, with such further conditions as the Com¬ 
missioner may require. This bond shall be executed by the 
taxpayer, or the agent or representative of the taxpayer, as 
principal, and by sureties satisfactory to and approved by the* 
Commissioner. (See also section 1126 of the Revenue Act of 
1926, as amended, paragraph 31 of the Appendix to these 
regulations.) 

For credit where taxes are paid by a foreign corporation 
controlled by a domestic corporation, see article 131-7. A 
claim for credit in such a case is also to be made on Form 
1118. (See article 131—6 with reference to the option granted 
by section 131 <d>.) 

If it is the desire of the taxpayer to claim as a credit and 
not as a deduction accrued income, war-profits, and excess- 
profits taxes imposed by the authority of any foreign coun¬ 
try or possession of the United States but at the time the 
return is made it is impossible to estimate the amount of 
such taxes that may have accrued for the period for which 
the return is made. Form 1116 in the case of an individual, 
and Form 1118 in the case of a corporation, may be filed at 
a later date, but a credit can not be allowed for such taxes 
unless the taxpayer signifies in his return his desire to have 
to any extent the benefits of section 131. 

. Art. 131-4. Redetermination of tax when credit proves in¬ 
correct. —In case credit has been given for taxes accrued, or 
a proportionate share thereof, and the amount that is actu¬ 
ally paid on account of such taxes, or a proportionate share 
thereof, is not the same as the amount of such credit, or in 


case any tax payment credited is refunded in whole or in 
part, the taxpayer shall Immediately notify the Commis¬ 
sioner. The Commissioner will thereupon redetermine the 
amount of the income tax of such taxpayer for the year or 
years for which such incorrect credit was granted. The 
amount of tax, if any, due upon such redetermination shall 
be paid by the taxpayer upon notice and demand by the 
collector. The amount of tax, if any, shown by such redeter¬ 
mination to have been overpaid shall be credited or refunded 
to the taxpayer in accordance with the provisions of sec¬ 
tion 322. 

Art. 131-5. Countries which door do not satisfy the similar 
credit requirement. —A country satisfies the similar credit 
requirement of section 131 (a) (3) of the Act. cither by 
allowing to citizens of the United States residing in such 
country a credit for the amount of income taxes paid to the 
United States, or. in imposing such taxes, by exempting from 
taxation the incomes received from sources ■within the United 
States by citizens of the United States residing in such coun¬ 
try. The country does not satisfy the similar credit require¬ 
ment of section 131 (a) (3) of the Act If it does not allow 
any credit to citizens of the United States residing in such 
country for the amount of Income taxes paid to the United 
States, or if such country does not impose any income taxes. 

Art. 131-6. When credit for taxes may be falcon.—The 
credit for taxes provided by section 131 (a) may ordinarily 
be taken either in the return for the year in which the taxes 
accrued or in which the taxes were paid, dependent upon 
whether the accounts of the taxpayer are kept and his re¬ 
turns filed upon the accrual basis or upon the cash receipts 
and disbursements basis. Section 131 (d) allows the tax¬ 
payer, at his option and irrespective of the method of ac¬ 
counting employed in keeping his books, to take such credit 
for taxes as may be allowable in the return for the year in 
which the taxes accrued. An election thus made under this 
section or under section 222 CO or 238 (c) of the Revenue 
Act of 1924 or 1926. or under section 131 id) of the Revenue 
Act of 1928. 1932, or 1934, must be followed in returns for 
all subsequent years, and no portion of any such taxes will 
be allowed as a deduction from grass income for 1936 or 
any subsequent taxable year. 

Art. 131-7. Domestic corporation owning a majority of the 
stock of foreign corporation. —In the case of a domestic cor¬ 
poration which owns a majority of the voting stock of a for¬ 
eign corporation from which it receives dividends in any 
taxable year, the credit for foreign taxes includes not only 
the income, war-profits, and excess-profits taxes paid or 
accrued during the taxable year to any foreign country 
or to any possession of the United States by such domestic 
corporation, but also income, war-profits, and excess-profits 
taxes deemed to have been paid determined by taking the 
same proportion of any income, war-profits, and excess- 
profits taxes paid or accrued by such controlled foreign 
corporation to any foreign country or to any possession of 
the United States, upon or with respect to the accumulated 
profits of such foreign corporation from which such divi¬ 
dends were paid, which the amount of any such dividends 
received bears to the amount of such accumulated profits. 
The amount of taxes deemed to have been paid is lim¬ 
ited. however, to an amount which shall in no case exceed 
the same proportion of the tax against which the credit for 
foreign taxes is taken, which the amount of such dividends 
bears to the amount of the entire net income of the domestic 
corporation in which such dividends are included. If divi¬ 
dends are received from more than one controlled foreign 
corporation, the limitation is to be computed separately for 
the dividends received from each controlled foreign corpora¬ 
tion. If the credit for foreign taxes includes taxes deemed to 
have been paid, the taxpayer must furnish the same in¬ 
formation with respect to the taxes deemed to have been 
paid as it is required to furnish with respect to the taxes 
actually paid or accrued by it Taxes paid or accrued by a 
controlled foreign corporation are deemed to have been 
paid by the domestic corporation for purposes of credit only 

Art. 131-8. Limitations on credit for foreign taxes.—The 
amount of the income and profits taxes paid or accrued (in¬ 
cluding the taxes which, in accordance with the provisions of 
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section 131 (f>, arc deemed to have been paid) during the 
taxable year to each foreign country or possession of the 
United States, limited under section 131 <b> (1) so as not to 
exceed that proportion of the tax against which credit is 
taken which the taxpayer’s net income from sources within 
such country or possession bears to his entire net income for 
the same taxable year, is the tentative credit In respect of the 
taxes paid or accrued to such country or possession. The 
sum of th e se tentative credits, limited under section 131 <b> 
(2) so as not to exceed the same proportion of the tax against 
which credit is taken which the taxpayer’s net income from 
sources without the United States bears to his entire net 
income for the same taxable year, is the amount allowable 
as a credit against the Income tax under Title I for Income 
or profits taxes paid or accrued to foreign countries or pos¬ 
sessions of the United States. 

The operation of the limitations on the credit for foreign 
taxes may be illustrated by the following examples: 

Example (M.—In 1936, A. a citizen of the United States, 
had a net income for services rendered within the United 
States amounting to $50,000 and a net income from sources 
within Great Britain of $25,000. He is entitled to a personal 
exemption of $1,000. The credit for foreign taxes allowable 
to A in his return for the calendar year 1930 is $6,494.67, 
computed os follows: 

Income from source* within the United State*_$50,000.00 

Income from sources within Great Britain__ 25.000.00 


Total net Income----- 75.000,00 

United States income tax on $75.000_ 19.404 00 

British Income and profit* taxes___ 7.500.00 

Limitation on British Income and profits taxes under 
section 131 (b) (1) and (2) to determine credit 

$10,404 ^.- 6.404 67 

\ 75.000 / 

Credit for British income and profits taxes (total 
British income and profits taxes, reduced In accord¬ 
ance with the limitations under section 131 (b) (l) 
and (2).. 6.494.67 

Example (2). —If. in Example (1), above, A had a net in¬ 
come from sources within Great Britain of $15,000 and a 
net income from sources within Canada of $10,000 and the 
income and profits taxes paid or accrued to Great Britain 
and Canada were $4,000 and $1,200. respectively, the credit 
for foreign taxes allowable to A would be $5,096.80. computed 
as follows: 

Income from sources within the United States__ $60,000.00 

Income from sources within Great Britain _ 15, 000. 00 

Income from bcurg*» within Canada_ 10. 000 00 


75.000 00 
19. 484 00 
4,000 00 


Total net income..... 

United Stater, income tax on $75,000__ 

British income and profits taxes.- 

Limitation on British income and profits taxes under 
section 131 (b) (1) to determine tentative credit 

/ 16,00 0 nt 110,484 ^ 

V 78.000 ) --* 

Tentative credit for British income and profits taxes 
(total British Income and profits taxes, reduced in 
accordance with the limitation under section 131 (b) 

Cun ad an income and proflu taxes-- 

Limitation on Canadian income and profits taxes under 
section 131 <b> ( 1 ) to determine tentative credit 

$19 464 )..—. 

75.000 / 

Tentative credit for Canadian income and profits taxes 
(total Canadian Income and profits taxes, since such 
amount U within the limitation under section 131 

<b> an.— 

Sum of tentative credits <$3.b96UO plus $1.2001. 

Limits Hon on sum of tentative credits under section 

( 25 000 \ 

75 666 °* )** 

Total amount of credit allowable (sum of tentative 

credits. Alnce such sum is within the limitation under 
section 131 (b) (2)) .. 6.096 80 

Example <3>.—The net income for the calendar year 1936 
and the income and profits taxes paid or accrued to foreign 
countries and possessions of the United States in the case 
of a domestic corporation were as follows: 


3,896 80 


3.896 80 
1,200 00 


2, 597. 86 


1.200.00 

6.096.80 

6 . 494. 67 


Country 

Net 

tncemo 

Lms 

United HtitUs..... 

$300,000 
30. OUJ 
».Ono 
40, ooo 
00.000 


Ur$ut Britain....... 

Canada....... 



hM*ii 

- ♦ •••••• • •-«••••«»«••«•«•«»«•••«• - 

Arpentlns Kepublfc . - . . 

Mexico ....._ 


$100,000 

Puerto Him. .. 

mom 

50.000 

20.000 

Krmnce (dlvwSeml;...... 

Prunes (branch.) ....... _ 

— 




lamina 

and 

produ 

(paid or 


r,.w 
i,.son 
xm 
Nona 
Non© 
1.250 
I 0.000 
a, ooo 


* Withhold. 

Entire net income......_____$330,000 

Total foreign net income....___ 130.000 

United States tax before allowance of credit for foreign 

taxes....... 48.340 

The income and losses from all foreign countries and 
possessions of the United States, except the dividend from 
sources within France, were derived from branch opera¬ 
tions. Dividends of $50,000 were received from a French 
corporation, a majority of the voting stock of which was 
owned by the domestic corporation. The French corpora¬ 
tion paid to France income and profits taxes on income 
earned by it and in addition a dividend tax for the account 
of its shareholders on income distributed to them, the 
latter tax being withheld and paid at the source. 

The computation of the credit is as follows: 

Great Britain 

Income and profits taxes paid or accrued 
Limitation under section 131 (b) (1) 


.$7. 500. 00 


30,000 


of $48,340 


v^v .000 -/ 4 M4 “ 

Tentative credit—-- 4.394.55 

Canada 

Income and profits taxes paid or accrued.. 1 $1,800. 00 

Limitation under section 131 (b) (1) ( $48,340 ) 2 929.70 

Tentative credit- 1.800.00 

Brazil 

Income and profits taxes paid or accrued- $2,400.00 

( 40 000 \ 

330 000 °* 843 340 ) 5 * 859 40 

Tentative credit---.’.... 2.400.00 


TcnUtive credit. 


s. 330.000 
Argentine Republic 

Mexico 


None 


Tentative credit--- None 

Puerto Rico 

Income and profits taxes paid or accrued...___$1,250 00 

.000 


1.404.85 


Limitation under section 131 (b) (l) (jgg^of *48.340 ^ 

Tentative credit------ 1,250.00 

France 

Dividend tax paid at source.... $9,000.00 

Income and profits taxes paid or accrued on branch op¬ 
erations - 3,000.00 

Income and profits taxes deemed under section 131 (f) 
to have been paid, computed as follows : 

Dividend received on December 31 of the 

taxable year. $50,000.00 

Income of French corporation earned 

during taxable year- 200 . 000.00 

Income and profits taxes paid to Franco 

on $ 200 , 000 .... 30,000 00 

Accumulated profits ($200,000 minus 

$30,000). 170.000.00 

French taxes applicable to accumulated profits 


*—(ffia-GSSr*—)) 

( 50 l 

* 

330, 

$48,340 ^.. 


7.500.00 


Mjooo 

,330,000 


of 


_ 7,324 24 
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Income and profit* taxes deemed to have been paid 
(French taxes applicable to accumulated profits dis¬ 
tributed to domestic corporation, reduced In accordance 
with the limitation under section 131 (t)—-—-t7.334.34 


Total income and profits taxes paid or accrued 

and deemed to have been paid to France—,— 19,324.24 

Limitation under section 131 (b) (1) (gjjjjjjjj 0 * * 4 ®' 340 ) 10,253 94 

Tentative credit. ~-—--- 10.353.94 


Sum of Tcntatit* Credits 


Great Britain—--- 

Puerto Rico---—- 


$4,394.35 
1,800 00 
2.400.00 
1,250.00 
10.253.94 


20.098.10 

Limitation on sum of tentative credits under section 

131 (b) (2) to determine credit oi $48340 ^ — 19.043.03 

Total amount of credit allowable (sum of tentative cred¬ 
its reduced m accordance with the limitation under 
section 131 (b) (2))- 19.043.03 


CHAPTER XXII 

Returns and Payment of Tax 

Supplement D—Returns and Payment of Tax I Supplementary 
to Subtitle B. Part VI 

Site. 141. Consolidated Returns of Railroad Corporations. 

(a) Privilege to file consolidated returns. —An affiliated group of 
corporations shall, subject to the provisions of this section, have the 
privilege of making a consolidated return for the taxable year In 
lieu of separate returns. The making of a consolidated return shall 
be upon the condition that all the corporations which have been 
members of the affiliated group at any time during the taxable year 
for which the return is made consent to all the regulations under 
subsection (b) (or. In case such regulations are not prescribed prior 
to the making of the return, then the regulations prescribed under 
section 141 (b) of the Revenue Art of 1934 Insofar as not lncon- 
Mstont with this Act) prescribed prior to the making of such re¬ 
turn; and the making of a consolidated return shall be considered 
as such consent. In the case of a corporation which Is a member of 
the affiliated group for a fractional part of the year the consolidated 
return shall Include the Income of such corporation for such part 
of the year as It Is a member of the affiliated group. 

(b) Regulations —The Commissioner, with the approval of the 
Secretary, shall prescribe such regulations as he may deem necessary 
in order that the tax liability of any affiliated group of corporation* 
making a consolidated return and of each corporation In the group, 
both during and after the period of affiliation, may be determined, 
computed assessed, collected, and adjusted In such manner as 
dearly to reflect the Income and to prevent avoidance of tax liability. 

(c) Computation and payment of tax. —In any case in which a 
consolidated return Is made the tax shall be determined, computed, 
assessed collected, and adjusted In accordance with the regulations 
under subsection (b) (or. In case such regulations are not prescribed 
prior to the making of the return, then the regulations prescribed 
under section 141 (b) of the Revenue Act of 1934 Insofar as not 
inconsistent with this Act) prescribed prior to the date on which 
such return Is made. 

(d) Definition of "affiliated group."—A* used In this section an 
‘"affiliated group" means one or more chains of corporations con¬ 
nected through stock ownership with a common parent corporation 
If— 


(1) At least 95 per oentum of the stock of each of the corpora¬ 
tions (except the common parent corporation) Is owned directly 
by one or more of the other corporations; and 

(2) The common parent corporation owns directly at least 95 
per centum of the stock of at least one of the other corporal Iona; 
and 

(3) Each of the corporations is either (A) a corporation whose 
principal business Is that of a common carrier by railroad or (B) 
a corporation the assets of which consist principally of stock In 
such corporations and which does not itself operate a business 
other than that of a common carrier by railroad. For the purpose 
of determining whether the principal business of a corporation Is 
that of a common carrier by railroad, if a common carrier by rail¬ 
road has leased its railroad properties and such properties are 
operated as such by another ootnmon carrier by railroad, the busi¬ 
ness of receiving rents for such railroad properties shall be con¬ 
sidered as the business of a common carrier by railroad. As used 
In this paragraph, the term '•railroad** includes a street, suburban, 
or lnterurbon electric railway. 

As used In this subsection (except in paragraph (3)) the term 
"stock'* does not include nonvoting stock which U limited and pre¬ 
ferred as to dividends. 

(e) Foreign corporations .—A foreign corporation shall not be 
deemed to be affiliated with any other corporation within the mean¬ 
ing of this section. 

No. 178-8 


(f) China Trade Act corporations. —A corporation organised under 
the China Trade Act. 1922. shall not be deemed to be affiliated with 
any other corporation within the meaning of this section. 

(g) Corporations deriving income from possessions of United 
States.— For the purposes of this section a corporation entitled to 
the benefits of section 251. by reason of receiving a large percentage 
of Its Income from possessions of the United States, shall be treated 
as a foreign corporation. 

(h) Subsidiary formed to comply with foreign law — In the case 
of a domestic corporation owning or controlling, directly or indi¬ 
rectly, 100 per centum of the capital stock (exclusive of directors' 
qualifying .share®) of a corporation organised under the lawB of a 
contiguous foreign country and maintained solely for the purpose 
of complying with the laws of such country as to title and operation 
of property, such foreign corporation may. at the option of the 
domestic corporation, be treated for the purpose of this title as a 


domestic corporation. 

(I) Suspension of runntng of statute of limitations.—It a notice 
under section 272 (a) In respect of a deficiency for any taxable 
year U mailed to a corporation, the suspension of the running of 
the statute of limitations, provided in section 277. shall apply In 
the case of corporations with which such corporation made a con¬ 
solidated return for such taxable year. 

(J) Receivership cases. —If the common parent corporation of an 
affiliated group making a consolidated return would, if filing a 
separate return, be exempt under section 14 <d) (2) from the sur¬ 
tax on undistributed profits Imposed by section 14. the affiliated 
group shall be exempt from such surtax imposed by section 14. 
In all other cases the affiliated group making a consolidated return 
shall be subject to the surtax Imposed by section 14. regardless of 
the fact that one or more of the corporations In the group are in 
bankruptcy or In receivership. 

(k) Allocation of income, and deductions —F or allocation of 
Income and deductions of related trades or businesses, see section 45. 


Art. 141-1. Consolidated returns of affiliated corporations 
for taxable years beginning after December 31, 1935 .—The 
regulations prescribed under section 141 (b) have been pro¬ 
mulgated as Regulations 97 and are applicable to the making, 
after the promulgation of such regulations, of consolidated 
returns by affiliated corporations for taxable years beginning 
after December 31. 1935. and to the determination, compu¬ 
tation, assessment, collection, and adjustment of tax liabili¬ 
ties under consolidated returns for such years. For defini¬ 
tion of taxable year, see section 48. 

Art. 141-2. Formation of and changes in affiliated group .— 
An affiliated group of corporations, within the meaning of 
section 141. is formed at the time that the common parent 
corporation becomes the owner directly of at least 95 percent 
of the stock (as defined by section 141 (d)) of another corpo¬ 
ration. A corporation becomes a member of an affiliated 
group at the time that one or more members of the group 
become the owners directly of at least 95 percent of its 
stock. A corporation ceases to be a member of an affiliated 
group at the time that the aggregate of Its stock owned 
directly by the members of the group becomes less than 95 
percent. 

Art. 141-3. Corporations to be included in consolidated 
returns for taxable years beginning after December 31, 
i935.—The privilege of filing consolidated returns for tax¬ 
able years beginning after December 31, 1935. is limited to 
corporations constituting an **affiliated group'* as defined In 
section 141 (d). The Act requires each corporation to be 
either (l)a corporation whose principal business is that of a 
"common carrier by railroad" or (2) a corporation whose 
assets consist principally of stock in such corporations and 
which does not itself operate a business other than that of a 
"common carrier by railroad." The term "common carrier 
by railroad" includes steam and electric railroads, street, 
suburban, and interurban electric railways, but does not 
Include express, refrigerator, or sleeping car companies. 
If a "common carrier by railroad" as above defined has 
leased its railroad properties and such properties are oper¬ 
ated as such by another common carrier by railroad, the 
business of receiving rents for such properties is considered 
as the business of a common carrier by railroad 

A consolidated return must include every domestic corpo¬ 
ration which is a member of the ''affiliated group"; but shall 
not include a foreign corporation (except as provided in sec¬ 
tion 141 (h)); a corporation organized under the China 
Trade Act, 1922; or a corporation entitled to the benefits of 
section 251. 

Art. 141-4. Foreign corporations which may be treated as 
domestic corporations.—In the case of a domestic corporation 
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owning or controlling, directly or indirectly, 100 percent of 
the capital stock (exclusive of directors* qualifying shares! 
of a corporation described in section 141 (d) (3) and organ¬ 
ized under the laws of Canada or of Mexico and maintained 
solely for the purpose of complying with the laws of such 
country as to title and operation of property, such foreign 
corporation may, at the option of the domestic corporation, 
be treated for taxable years beginning after December 31. 
1935. as a domestic corporation. The option to treat such 
foreign corporation as a domestic corporation must be exer¬ 
cised at the time of making the first consolidated return 
under the Act. and cannot be exercised at any time there¬ 
after. If the election is exercised to treat such foreign cor¬ 
poration as a domestic corporation it must be included in the 
consolidated return of the affiliated group of which It is a 
member for each year for which such group makes or Is 
required to make a consolidated return. 


See. 142 Fiduciary Returns — 

(a» Requirement of return —Every fiduciary (except a receiver 
appointed by authority of law in possession of part only of the 
property of an Individual) ahaU make under oath a return for 
any of the following individual*, estates, or trusts for which he 
acta, stating specifically the itema of grows income thereof and 
the deductions and credits allowed under this title and such other 
information for the purpose of carrying out the provisions of this 
title as the Commissioner with the approval of the Secretary may 
by regulation* prescribe— 

(1) Every individual having a net income for the taxable year 
of $1,000 or over. If single, or if married and not Uvlng with 
husband or wife; 

(2) Every individual having a net income for the taxable year 
of $2,500 or over, if married and living with husband or wife; 

(3) Every individual having a grow Income for the taxable 
year of $5,000 or over, regardless of the amount of his net 

ittconw; „ _ . 

(4) Every estate or trust the net Income of which for the 
taxable year la $1,000 or over; 

(6) Every estate or trust the groo* income of which for the 

taxable year Is $5,000 or over, regardless of the amount of the 

net income; and * . 

(0) Every estate or trust of which any beneficiary is a non¬ 

resident alien. 

( b) Joint fiduciaries. —Under such regulations as the Commis¬ 
sioner with the approval of the Secretary may prescribe a return 
mode by one of two or more Joint fiduciaries and filed in the 
office of the collector of the dUtrict where such fiduciary resides 
shall be sufficient compliance with the above requirement. Such 
fiduciary shall make oath (1) that he has sufficient knowledge of 
the affairs of the individual, estate, or trust for which the return 
is made, to enable him to make the return, and (2) that the return 
is to the best of his knowledge and belief, true and correct. 

(c) law applicable to fiduciaries— Any fiduciary required to 
make a return under this title shall be subject to all the provisions 
of law which apply to individuals. 

Art. 142-1. Fiduciary returns. —Every fiduciary, or at least 
one of joint fiduciaries, must make a return of income— 

(a) For the individual whose income is In his charge. If 
the gross income of such individual is $5,000 or over, or if 
the net income of such individual Is $1,000 or over if single 
or if married and not living with husband or wife for any 
part of the taxable year; or if such individual is married 
and was living with husband or wife for any part of the tax¬ 
able year but not at the close of the taxable year and his 
gross income for the taxable year is $5,000 or over, or his net 
income Is equal to. or in excess of. the credit allowed him by 
section 25 (b) (1) and <3> (computed without regard to his 
status as head of a family); or if such individual is married 
and was living with husband or wife for the entire taxable 
year and the aggregate gross Income of both husband and 
wife is $5,000 or over, or the aggregate net income of both 
husband and wife is $2,500 or over: or if such individual is 
married and was living with husband or wife at the close of 
the taxable year but not during the entire taxable year and 
the aggregate gross income of both husband and wife is 
$5,000 or over, or the aggregate net income of both husband 
and wife is equal to, or in excess of. the credit allowed them 
by section 25 <b> (1) and (3) (computed without regard to 
the status of either of them as head of a family), or 

(b) For the estate or trust for which he acts if the net 
income of such estate or trust is $1,000 or over, or if the 
gross income of the estate or trust is $5,000 or over, regard¬ 
less of the amount of the net income, or if any beneficiary of 
such estate or trust is a nonresident alien. 


The return in case (a) shall be on Form 1040 or 1040 A. In 
case (b) a return is required on Form 1040 with respect to 
any taxable net income of the estate or trust computed in 
accordance with section 162 and a return on Form 1041 with 
respect to any income deducted under section 162 (b> or (c). 
If a portion of the income of the estate or trust Is retained by 
the fiduciary and the remainder is distributable or distributed 
to beneficiaries, both Forms 1040 and 1041 will be required. 
(See article 162-1.) A copy of the will or trust instrument 
sworn to by the fiduciary as a true and complete copy in cases 
in which the gross income of the estate or trust is $5,000 or 
over, must be filed with the fiduciary return of the estate or 
trust, together with a statement by the fiduciary indicating 
the provisions of the will or trust Instrument which, in his 
opinion, determine the extent to which the income of the es¬ 
tate or trust is taxable to the estate or trust, the beneficiaries, 
or the grantor, respectively. If. however, a copy of the will 
or trust instrument, or statement relating to the provisions 
of the will or trust instrument, has once been filed, it need not 
again be filed if the fiduciary return contains a statement 
showing when and where it was filed. If the trust instrument 
is amended in any way after such copy has been filed, a copy 
of the amendment, together with a statement by the fiduciary, 
indicating the effect, if any. in his opinion, of such amend¬ 
ment on the extent to which the income of the estate or trust 
Is taxable to the estate or trust, the beneficiaries, or the 
grantor, respectively, must be filed with the return lor the 
taxable year in which the amendment was made. See article 
142-5 for returns in cases where any beneficiary is a nonresi¬ 
dent alien. If the net income of a decedent from the begin¬ 
ning of the taxable year to the date of his death was equal 
to, or in excess of. the credit allowed him by section 25 (b) 
(1) and (3) (computed without regard to his status as head 
of a family). or if his gross income for the same period was 
$5,000 or over, the executor or administrator shall make a 
return for such decedent. (8ee article 25-7.) 

As to further duties and liabilities of fiduciaries, see sec¬ 
tion 312. 

Art. 142-2. Return by guardian or committee .—A fiduciary 
acting as the guardian of a minor, or as the guardian or com¬ 
mittee of an insane person, having a net income equal to, or 
in excess of. the credit allowed such person by section 25 «b) 
(1) and (3) (computed without regard to the status of the 
minor or insane person as head of a family), or having a gross 
income of $5,000 or over, must make a return for such person 
on Form 1040 or 1040 A and pay the tax, unless in the case of 
a minor the minor himself makes a return or causes it to 
be made. 

Fbr the purpose of determining the liability of a fiduciary 
to render a return under the provisions of the preceding para¬ 
graph in cases where the minor or the incompetent is married 
and was living with husband or wife at the close of the taxable 
year, it is the aggregate gross income or the aggregate net 
income of both husband and wife which is controlling. (Sec 
article 51-1J 

Art. 142-3. Returns where two trusts .—In the case of two 
or more trusts the income of which is taxable to the benefi¬ 
ciaries. which were created by the same person and for which 
the same trustee acts, the trustee shall make a single return 
on Form 1041 for all such trusts, notwithstanding that they 
may arise from different instruments. If. however, one person 
acts as trustee for trusts created by different persons for the 
benefit of the same beneficiary, he shall make a return on 
Form 1041 for each trust separately. 

Art. 142-4. Return by receiver .—A receiver who stands in 
the stead of an Individual or corporation must render a return 
of income and pay the tax for his trust, but a receiver of only 
part of the property of an Individual or corporation need not. 
If the receiver acts for an individual the return shall be on 
Form 1040 of 1040 A. When acting for a corporation a 
receiver Is not treated as a fiduciary, and in such a case the 
return shall be made as if by the corporation Itself. (See 
section 52.) A receiver in charge of the business of a partner¬ 
ship shall render a return on Form 1065. A receiver of the 
rents and profits appointed to hold and operate a mortgaged 
parcel of real estate, but not in control of all the property or 
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business ol the mortgagor, and a receiver in partition pro¬ 
ceedings. are not required to render returns of income. In 
general, statutory receivers and common law receivers of all 
the property or business of an individual or corporation must 
make returns. (See also sections 147 and 148 (a).) 

Art. 142-5. Return for nonresident alien beneficiary. —(a) 
United States business or office. —If a citizen or resident 
fiduciary has the distribution of the income of an estate or 
trust any beneficiary of which is a nonresident alien en¬ 
gaged in trade or business within the United States or having 
an office or place of business therein at any time within the 
taxable year, the fiduciary shall make a return on Form 

1040 B for such nonresident alien and pay any tax shown 
thereon to be due. (See sections 143 and 211.) Unless such 
return is a true and accurate return of the nonresident alien 
beneficiary’s income from all sources within the United 
States, the benefits of the credits and deductions to which 
the beneficiary is entitled can not be obtained in the return 
filed by the fiduciary. (See sections 215 and 251.) If the 
beneficiary appoints a person in the United States to act as 
his agent for the purpose of rendering income tax returns, 
the fiduciary shall be relieved from the necessity of filing 
Form 1040 B in behalf of the beneficiary and from paying 
the tax. In such a case the fiduciary shall make a return 
on Form 1041 and attach thereto a copy of the notice of 
appointment. If the sole beneficiary of an estate or trust Is 
a nonresident alien engaged in trade or business within the 
United States or having an office or place of business therein 
at any time within the taxable year and Form 1040 B is 
filed by the fiduciary, the filing of Form 1041 will not be 
required. If there are two or more such nonresident alien 
beneficiaries, the fiduciary shall render a return on Form 

1041 and also a return on Form 1040 B for each nonresident 
alien beneficiary. (Sec further article 216-1.) 

<b) No United States business or office. —A citizen or resi¬ 
dent fiduciary having the distribution of the income of an 
estate or trust will not be required to make a return on Form 
1040NB for any beneficiary of the estate or trust who is a 
nonresident alien not engaged in trade or business within 
the United States and not having an office or place of business 
therein at any time within the taxable year if the entire 
amount of the tax on the income payable to such beneficiary 
has been withheld at the source (see sections 143 and 211 ta)). 
For the calendar year 1936 the fiduciary may either <1> 
make a return on Form 1042 of the tax at 10 percent on the 
entire amount of the income payable to the beneficiary, or 
<2) make a return on Form 1042 of the tax at 10 percent on 
the portion of the income not paid to the beneficiary before 
July 2. 1936, and a return on Form 1040NB for the beneficiary, 
including therein the Income paid to him before July 2, 1936. 
In addition to such return or returns, the fiduciary shall make 
a return on F\)rm 1041 for the estate or trust, irrespective 
of the number of beneficiaries. 

Art. 142-6. Time for filing return upon death, or termination 
of trust .—After his appointment and qualification, an ex¬ 
ecutor or administrator may immediately file a return for the 
decedent without waiting for the close of the taxable year. 
Upon the completion of the administration of an estate and 
final accounting, an executor or administrator may imme¬ 
diately file a return of income of the estate for the taxable 
year in which the administration was closed. Similarly, upon 
the termination of a trust, the trustee may immediately make 
a return without waiting for the close of the taxable year. 
Any income return required to be filed for a decedent cover¬ 
ing the taxale year during which the decedent dies, or for 
the year in which an estate is closed or a trust terminated, is 
due on the 15th day of the third month following the cloee 
of the taxable year during which the decedent dies, the estate 
is closed, or the trust is terminated, which date shall also be 
the due date for payment of the tax or the first installment 
thereof if payment is made under the provisions of section 
56 (b). The payment of the tax before the end of the taxable 
year under such circumstances does not relieve the taxpayer 
from liability for any additional tax found to be due upon 
income of the taxable year. (Sec sections 57 and 272.) 


The domiciliary representative Is required to include in 
the return rendered by him as such domiciliary representa¬ 
tive the entire income of the estate. Consequently the only 
return required to be filed by the ancillary representative is 
on Form 1041, which shall be filed with the collector for his 
district and shall show the name and address of the domi¬ 
ciliary representative, the amount of gross Income received 
by the ancillary representative, and the deductions to be 
claimed against such income, including any amount of In¬ 
come properly paid or credited by the ancillary representative 
to any legatee, heir, or other beneficiary. If the ancillary 
icprcsentatlve for the estate of a nonresident alien is a citi¬ 
zen or resident of the United States, and the domiciliary rep¬ 
resentative is a nonresident alien, such ancillary rep¬ 
resentative is required to render the return otherwise required 
of the domiciliary representative. 

6 xc. 143. Withholding of Tax at Source .— 

(a) Tax*fret covenant bonds .— 

(1) Requirement of withholding .—In any case where bond#, 
mortgagee, or deed# of trust, or other similar obligation* of a 
corporation. Issued before January 1, 1934, contain a contract or 
provision by which the obligor agrees to pay any portion of the 
tax imposed by this title upon the obligee, or to reimburse the 
obligee for any portion of the tax. or to pay the interest, without 
deduction for any tax which the obligor may be required or per¬ 
mitted to pay thereon, or to retain therefrom under any law of 
the United States, the obligor shall deduct and withhold a tax 
equal to 2 per centum of the Interest upon such bonds, mort¬ 
gage*. deeds of trust, or other obligations, whether such Interest 
la payable annually or at shorter or longer periods, if payable to 
an individual, a partnership, or a foreign corporation not en¬ 
gaged in trade or business within the United States and not 
having any office or place of business therein: Provided. That If 
the liability assumed by the obligor does not exceed 2 per 
centum of the interest, then the deduction and withholding 
shall be at the following rates: (A) 10 per centum In the case of 
a nonresident alien individual (except that such rate shall be 
reduced, in the case of a resident of a contiguous country, to 
such rate, not less than 5 per centum, as may be provided by 
treaty with such country), or of any partnership not engaged in 
trade or business within the United States and not having any 
office or place of business therein and composed In whole or tn 
part of nonresident aliens, (B) tn the case of such a foreign 
corporation. 15 per centum, and (C) 2 per centum in the case 
of other individuals and partnerships: Provided further. That if 
the owners of such obligations are not known to the withholding 
agent the Commissioner may authorize such deduction and 
withholding to be at the rate of 2 per centum, or. If the liability 
assumed by the obligor does not exceed 2 per centum of the 
interest, then at the rate of 10 per centum. 

(2) Benefit of credits against net income .—Such deduction 
and withholding shall not be required In the case of a citizen or 
resident entitled to receive such Interest. If he files with the 
withholding agent on or before February 1 a signed notice In 
writing claiming the benefit of the credits provided In section 
25 (b); nor In the case of a nonresident alien Individual If so 
provided for In regulations prescribed by the Commissioner un¬ 
der section 215. 

(3) Income of obligor and obligee.—The obligor shall not be 
allowed a deduction for the payment of the tax imposed by this 
title, or any other tax paid pursuant to the tax-free covenant 
clause, nor shall such tax be Included in the gross income of the 
obligee. 

(b) Nonresident alien*.—All persons. In whatever capacity acting. 
Including lessees or mortgagors of real or persona] property, fidu¬ 
ciaries. employers, and all officers and employees of the United States, 
having the control receipt, custody, disposal, or payment of Interest 
(except interest on deposits with persons carrying on the banking 
business paid to persons not engaged In business in the United States 
and not having an office or place of business therein), dividends, 
rent, salaries, wages, premiums, annuities, compensations, remunera¬ 
tions. emoluments, or other fixed or determinable annual or peri¬ 
odical gains, profits, and income (but only to the extent that any 
of the above Items constitutes gross income from sources within the 
United States), of any nonresident alien individual, or of any part¬ 
nership not engaged in trade or business within the United State* 
and not having any office or place of business therein and composed 
in whole or in part of nonresident aliens, shall (except In the cases 
provided for in subsection (a) of this section and except os other¬ 
wise provided In regulations prescribed by the Commissioner under 
section 215) deduct and withhold from such annual or periodical 
gains, profits, and Income a tax equal to 10 per centum thereof, ex¬ 
cept that such rate shall be reduced, in the case of a nonresident 
alien individual a resident of a contiguous country, to such rate 
(not less than 5 per centum) as may be provided by treaty with 
such country: Provided. That no such deduction or withholding 
shall be required In the case of dividends paid by a foreign corpora¬ 
tion unless (I) such corporation is engaged in trade or business 
within the United States or has an office or place of business therein, 
and (2) more than 85 per centum of the gross income of such cor- 
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poratlon Tor the three*yr*r period ending with the close of Its tax¬ 
able year preceding the declaration of such dividends (or Tor such 
pan of such period os the corporation has been in existence) was 
derived from sources within the United 8tates as determined under 
the provisions of section 119: Provided further. That the Commis¬ 
sioner may authorise such tax to be deducted and withheld from 
the interest upon any securities the owners of which are not known 
to the withholding agent. Under regulations prescribed by the Com¬ 
missioner. with the approval of the Secretary, there may be exempted 
from such deduction and withholding the compensation tor persona] 
services of nonresident alien individuals who enter and leave the 
United States at frequent intervals. 

(c) Return and payment --Every person required to deduct and 
withhold any tax under this section shall make return thereof 
on or before March 16 of each year and shall on or before June 
16. in lieu of the time prescribed in section 66. pay the tax to the 
official of the United States Government authorized to receive tt. 
Every such person is hereby made liable for such tax and is 
hereby indemnified against the claims and demands of any person 
for the amount of any payments made in accordance with the 
provisions of this section. 

<d) Income of recipient .— Income upon which any tax is re¬ 
quired to be withheld at the source under this section shall be 
Included in the return of the recipient of such Income, but any 
amount of tax so withheld shall be credited against the amount 
of income tax os computed In such return. 

(e) Tor paid try recipient —It any tax required under this sec¬ 
tion to be deducted and withheld is paid by the recipient of the 
income, it shall not be re-collected from the withholding agent; 
nor In cases in which the tax is so paid shall any penalty be 
imposed upon or collected from the recipient of the Income or 
the withholding agent for failure to return or pay the same, 
unless such failure was fraudulent and for the purpose of 
evading payment. 

(f) Refund s and credit *.—Where there lias been an overpayment 
of tax under this section any refund or credit made under the 
provisions of section 322 shall be made to the withholding agent 
unless the amount of such tax was actually withheld by the 
withholding agent. 

(g) Withholding he fere enactment of Act .—Notwithstanding the 
provisions of subsections (a) and (b). the deduction and with¬ 
holding for any period prior to the tenth day after the date of 
the enactment of this Act shall be upon the Items of Income and 
at the rates prescribed In section 143 (a) and (b) of the Revenue 
Act of 1934. as amended. In lieu of the items and rates prescribed 
in such subsections. 

Art. 143-1. Withholding tax at source. —(a) Withholding in 
general .—Withholding of a tax of 10 percent Is required in 
the case of fixed or determinable annual or periodical income 
paid to a nonresident alien individual (even though such in¬ 
dividual is engaged in trade or business within the United 
States or has an office or place of business therein) or to a 
nonresident partnership, composed In whole or in part of non¬ 
resident alien individuals, except (1) Income from sources 
without the United States, including interest on deposits with 
persons carrying on the banking business paid to persons not 
engaged in business in the United States and not having any 
office or place of business therein. (2) interest upon bonds or 
other obligations of a corporation containing a tax-free cove¬ 
nant and Issued before January 1. 1934 (but see paragraph 
<b> of this article). (3) dividends paid by a foreign corpora¬ 
tion unless (A) such corporation is engaged in trade or busi¬ 
ness within the United States or has an office or place of 
business therein, and <B) more than 85 percent of the gross 
income of such corporation for the 3-year period ending with 
the close of its taxable year preceding the declaration of such 
dividends (or for such part of such period as the corporation 
has been in existence) was derived from sources within the 
United States, as determined under the provisions of section 
119. ( 4 ) dividends distributed by a corporation organized 
under the China Trade Act, 1922, to a resident of China, and 
(5) except that such rate of 10 percent shall be reduced, in 
the case of a resident of a contiguous country, to such rate, 
not less than 5 percent, as may be provided by treaty with 
such country. The tax must be withheld at the source from 
the gross amount of any distribution made by a corporation, 
other than a nontaxable distribution payable in stock or stock 
rights, or a distribution in partial or complete liquidation, 
without regard to any claim that all or a portion of such dis¬ 
tribution is not taxable. Appropriate adjustments, if any, 
will be made upon the filing of claims for refund. 

The tax need not be withheld on accrued interest paid in 
connection with the sale of bonds between interest dates. 

A tax of 10 percent must be withheld from interest on bonds 
or securities not containing a tax-free covenant, or contain¬ 
ing a tax-free covenant and issued on or after January 1, 


1934, if the owner is unknown to the withholding agent, 
except where such interest represents Income from sources 
without the United States. 

For withholding in the case of income paid to nonresidrij 
foreign corporations, see article 144-1. 

Resident or domestic fiduciaries are required to deduct the 
income tax at the source from all fixed or determinant 
annual or periodical gains, profits, and income of nooresidt i 
alien beneficiaries, to the extent that such items constitute 
gross income from sources within the United States. Bond 
Interest, dividends, or other fixed or determinable annual or 
periodical Income paid to a nonresident alien fiduciary are 
subject to withholding even though the beneficiaries of th* 
estate or trust arc citizens or residents of the United States. 

The income of a trust created by a nonresident alien indi¬ 
vidual and taxable to the grantor under the provisions of sec¬ 
tion 166 or 167 is subject to withholding even though the 
beneficiaries of such trust arc citizens or residents of the 
United States, and regardless of whether the beneficiaries are 
exempt from income tax. 

A debtor corporation having an issue of bonds or other 
similar obligations which appoints a duly authorized agent to 
act in its behalf under the withholding provisions of the Ac b 
is required to file notice of such appointment with the Com¬ 
missioner of Internal Revenue, Sorting Section, Washington, 
D. C., giving the name and address of the agent. 

If, in connection with the sale of its property, payment of 
the bonds or other obligations of a corporation is assumed 
by the assignee, such assignee, whether an individual, partner¬ 
ship, or corporation, must deduct and withhold such taxes 
as would be required to be withheld by the assignor had no 
such sale or transfer been made. 

For determining income from sources within the United 
States, se? section 119. 

As to who arc nonresident alien individuals, see articl. ; 
211-2 and 1001-8. For classification of foreign corporator 
see articles 231-1 and 1001-8. As to what partnerships arc 
deemed to be nonresident partnerships, see article 1001-8. 

For withholding in the case of dividends distributed by a 
corporation organized under the China Trade Act. 1922. see 
articles 143-3 and 262-4. 

(b> Tax-free covenant bonds issued before January 1. 
1934 .—The withholding provisions of section 143 (a) (1) arc 
applicable only to bonds, mortgages, or deeds of trust, or 
other similar obligations of a corporation which were Issued 
before January 1. 1934. and which contain a tax-free cove¬ 
nant. For the purpose of section 143 (a) <1> bonds, mort¬ 
gages. or deeds of trust, or other similar obligations of a 
corporation, are Issued when delivered. If a broker or other 
person acts as selling agent of the obligor the obligation is 
issued when delivered by the agent to the purchaser. If a 
broker or other person purchases the obligation outright for 
the purpose of holding or reselling it, the obligation is Issued 
when delivered to such broker or other person. 

In order that the date of issue of bonds, mortgages, or 
deeds of trust, or other similar obligations of corporation: , 
containing a tax-free covenant may be readily determined 
by the owner, fdr the purpose of preparing the ownership 
certificates required under articles 143-1 to 143-9 the “issu¬ 
ing” or debtor corporation shall Indicate, by an appro¬ 
priate notation, the date of issue or use the phrase, “Issued 
on or after January 1, 1934", on each such obligation or In 
a statement accompanying the delivery of such obligation 

In cases where on or after January 1. 1934. the matunt 
date of bonds or other obligations of a corporation is ex¬ 
tended, the bonds or other obligations shall be considered to 
have been issued on or after January 1, 1934. The intere 1 1 
on such obligations is not subject to the withholding provi¬ 
sions of section 143 <a> but falls within the class of Interest 
described in section 143 (b). 

In the case of interest upon bonds or other obligations of 
a corporation containing a tax-free covenant and issued be¬ 
fore January 1. 1934. paid to an individual, a fiduciary or 
partnership, whether resident or nonresident, withholdiw: of 
a tax of 2 percent is required, except that if the liability 
assumed by the obligor in connection with such a covenant 
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does not exceed 2 percent of the Interest, withholding is re¬ 
quired at the rate of 10 percent In the case of a nonresident 
alien, or a nonresident partnership composed in whole or 
in part of nonresident alien individuals or if the owner is 
unknown to the withholding agent. The rates of withhold¬ 
ing applicable to the interest on bonds or other obligations 
of a corporation containing a tax-free covenant, and issued 
before January 1. 1934, are applicable to interest on such 
obligations issued by a domestic corporation or a resident 
foreign corporation. However, withholding is not required 
in the case of interest payments on such bonds or obliga¬ 
tions if such interest is not to be treated as income from 
sources within the United States under section 119 (a) (l) 
i B) and the payments are made to a nonresident alien or a 
partnership composed wholly of nonresident aliens. A non¬ 
resident foreign corporation having a fiscal or paying agent 
In the United States is required to withhold a tax of 2 per¬ 
cent upon the interest on its tax-free covenant bonds issued 
before January 1, 1934, paid to an Individual or fiduciary 
who is a citizen or resident of the United States, or to a 
partnership any member of which is a citizen or resident, 
or to an unknown owner. 

For withholding in the case of interest upon bonds or 
other obligations of a corporation containing a tax-free cove¬ 
nant and issued before January 1, 1934, paid to nonresident 
foreign corporations, see article 144-1. 

Bonds issued under a trust deed containing a tax-free 
covenant are treated as if they contain such a covenant. 
If neither the bonds nor the trust deeds given by the obligor 
io secure them contained a tax-free covenant, but the original 
trust deeds were modified prior to January 1. 1934, by sup¬ 
plemental agreements containing a tax-free covenant exe¬ 
cuted by the obligor corporation and the trustee, the bonds 
issued prior to January 1, 1934. are subject to the provisions 
of section 143 (a). provided appropriate authority existed 
for the modification of the trust deeds in this manner. The 
authority must have been contained in the original trust 
deeds or actually secured from the bondholders. 

In the case of corporate bonds or other obligations con¬ 
taining a tax-free covenant, issued before January 1, 1934. 
the corporation paying a Federal tax, or any part of it. for 
omeoue else pursuant to its agreement is not entitled to de¬ 
duct such payment from its gross income on any ground nor 
shall the tax so paid be included in the gross income of the 
bondholder. The amount of the tax may nevertheless be 
claimed by the bondholder as a credit against the total 
amount of income tax due in accordance with section 143 (d>. 
The tax withheld at the source upon tax-free covenant bond 
interest included in the income of an estate or trust and 
taxable to the beneficiaries thereof (including the grantor of 
a trust subject to section 166 or 167) is allowable, pro rata, 
as a credit against <1> the tax required to be withheld by 
the fiduciary from the Income of nonresident alien bene¬ 
ficiaries and (2> against the total tax computed in the re¬ 
turns of the beneficiaries required to make returns. In the 
case, however, of corporate bonds or other obligations con¬ 
taining an appropriate tax-free covenant, the corporation 
paying for some one else, pursuant to its agreement, a State 
tax or any tax other than a Federal tax may deduct such 
payment as interest paid on indebtedness. 

<c) Withholding under Revenue Act of 1934. as amended .— 
The withholding provisions of section 143 and section 144 
of the Revenue Act of 1936 (which are merely administra¬ 
tive provisions providing for the collection at the source of 
the tax imposed under other sections of the Act) do not 
apply to payments made prior to the tenth day after the 
date of the enactment of that Act, that is. prior to July 2, 
1936. Any income tax required to be withheld prior to that 
date under the Revenue Act of 1934, as amended, shall be 
accounted for by the withholding agent in accordance with 
Regulations 86. as amended. 

Art. 143-2. fixed or determinable annual or periodical in¬ 
come. —Only fixed or determinable annual or periodical In¬ 
come is subject to withholding. The Act specifically includes 
in such income, interest, dividends, rent, salaries, wages, 
premiums, annuities, compensations, remunerations, and 


emoluments. But other kinds of income are included, as. for 
Instance, royalties. 

Income is fixed when it is to be paid In amounts definitely 
predetermined. Income Is determinable whenever there is a 
basis of calculation by which the amount to be paid may be 
ascertained. The income need not be paid annually 11 it is 
paid periodically: that is to say, from time to time, whether 
or not at regular intervals. That the length of time during 
which the payments are to be made may be Increased or 
diminished in accordance with someone’s will or with the 
happening of an event does not make the payments any the 
less determinable or periodical. A salesman working by the 
month for a commission on sales which is paid or credited 
monthly receives determinable periodical income. The share 
of the income of an estate or trust from sources within the 
United States which is distributable, whether distributed or 
not. or which has been paid or credited during the taxable 
year to a nonresident alien beneficiary of such estate or trust 
constitutes fixed or determinable annual or periodical income 
within the meaning of section 143 <b). The income derived 
from the sale in the United States of property, whether real 
or personal, is not fixed or determinable annual or periodical 
income. Such items as taxes, interest on mortgages, or pre¬ 
miums on insurance paid to or for the account of a non¬ 
resident alien landlord by a tenant, pursuant to the terms 
of the lease, constitute fixed or determinable annual or peri¬ 
odical income. 

Art. 143-3. Exemption from withholding .—Withholding 
from interest on bonds or other obligations of corporations 
issued prior to January l, 1934. containing a tax-free cove¬ 
nant shall not be required In the case of a citizen or resident 
if he flies with the withholding agent when presenting inter¬ 
est coupons for payment, or not inter than February 1 of the 
following year, an ownership certificate on Form 1000 stating 
that his net income does not exceed his personal exemption 
and credit for dependents. Xo avoid inconvenience a resi¬ 
dent alien should file a certificate of residence on Form 1078 
with withholding agents, who shall forward such certificates 
to the Commissioner of Internal Revenue. Sorting Section, 
Washington. D. C.. with a letter of transmittal. 

The income of domestic corporations and of resident for¬ 
eign corporations is free from withholding. 

No withholding from dividends paid by a corporation or¬ 
ganized under the China Trade Act. 1922, is required unless 
the dividends are treated as Income from sources within the 
United States under section 119. and are distributed to¬ 
ll) A nonresident alien other than a resident of China at 
the time of such distribution: 

(2) A nonresident partnership composed in whole or in 
part of nonresident aliens «other than a partnership resident 
in China): or 

(3) A nonresident foreign corporation <other than a cor¬ 
poration resident In China). 

The salary or other compensation for personal services of 
a nonresident alien individual who enters and leaves the 
United States at frequent intervals shall not be subject to 
deduction and withholding of income tax at the source, 
provided he is a resident of Canada or Mexico. 

Hie following items of fixed or determinable annual or 
periodical income from sources within the United States re¬ 
ceived by a citizen of France residing in France, or a corpo¬ 
ration organized under the laws of France, are not subject to 
the withholding provisions of the Revenue Act of 1936, since 
such Income is exempt from Federal income tax under the 
provisions of the convention and protocol between the United 
States and France, signed April 27, 1932, and effective 
January 1. 1936 (C. B. XIV-2. 535): 

(1) Amounts paid as consideration for the right to use pat¬ 
ents, secret processes and formulas, trade-marks, and other 
analogous rights: 

(2) Income received as copyright royalties; and 

(3) Private pensions and life annuities. 

The person paying such income should be notified by letter 
from the French citizen or corporation, as the case may be, 
that the Income is exempt from taxation under the provisions 
of the convention and protocol referred to above. Such letter 
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from a citizen of Prance shall contain his address and a state* 
ment thal he is a citizen of Prance residing in Prance. The 
letter from such corporation shall contain the address of its 
office or place of business and a statement that it is a cor¬ 
poration organized under the laws of the Republic of Prance, 
and shall be signed by an officer of the corporation giving 
his official title. The letter of notification or a copy thereof 
should be immediately forwarded by the recipient to the Com¬ 
missioner of Internal Revenue. Sorting Section. Washington. 
D. C. 

A nonresident alien individual not engaged in trade or busi¬ 
ness within the United States and not having an office or place 
of business therein at any time within the taxable year is sub¬ 
ject to the tax imposed by section 211 (a) on gross income 
and is not entitled to any personal exemption or credit for 
dependents. Although a nonresident alien individual who is 
engaged In trade or business within the United States or has 
an office or place of business therein is entitled to the personal 
exemption of $1,000 (and a credit for dependents if he is a 
resident of Canada or Mexico), he is subject to the normal 
tax and the surtax imposed by sections 11 and 12 of the Act by 
reason of the provisions of section 211 (b) and the benefit of 
the persona] exemption and credit for dependents may not 
be received by filing a claim therefor with the withholding 
Agent. Accordingly, the use of exemption certificates. Forms 
115 and 1002. by nonresident alien individuals as provided for 
in regulations prescribed under prior Revenue Acts has been 
discontinued. 

Art. 143-4. Ownership certificates for bond interest .—In 
accordance with the provisions of section 147 (b), citizens 
and resident individuals and fiduciaries, resident partner¬ 
ships and nonresident partnerships all of the members of 
which are citizens or residents, owning bonds, mortgages, or 
deeds of trust, or other similar obligations issued by a domes¬ 
tic corporation, a resident foreign corporation, or a nonresi¬ 
dent foreign corporation having a fiscal agent or a paying 
agent in the United States, when presenting interest coupons 
for payment shall file ownership certificates for each Issue 
of such obligations regardless of the amount of the coupons. 

In the case of interest payments on overdue coupon bonds, 
the interest coupons of which have been exhausted, owner¬ 
ship certificates are required to be filed when collecting the 
interest in the same manner as if Interest coupons were pre¬ 
sented for collection. 

In all cases where the owner of bonds, mortgages, or deeds 
of trust, or other similar obligations of a corporation is a 
nonresident alien, a nonresident partnership composed in 
whole or in part of nonresident aliens, a nonresident foreign 
corporation, or where the owner is unknown, an ownership 
certificate for each issue of such obligations shall be filed when 
interest coupons for any amount are presented far payment. 
The ownership certificate is required whether or not the 
obligation contains a tax-free covenant. However, owner¬ 
ship certificates need not be filed by a nonresident alien, a 
partnership composed wholly of nonresident aliens, or a non¬ 
resident foreign corporation in connection with interest pay¬ 
ments on such bonds, mortgages, or deeds of trust or other 
similar obligations of a domestic or resident foreign corpora¬ 
tion qualifying under section 119 (a) (1) (B), or of a non¬ 
resident foreign corporation. 

The ownership certificate shall show the name and address 
of the debtor corporation, the name and address of the 
owner of the obligations, a description of the obligations, the 
amount of interest and its due date, the rate at which tax is to 
be withheld, and the date upon which the Interest coupons 
were presented for payment. 

Ownership certificates need not be filed in the case of 
Interest payments on obligations of a State, Territory, or any 
political subdivision thereof, or the District of Columbia: or 
obligations of a corporation organized under Act of Congress, 
If such corporation is an instrumentality of the United States; 
or the obligations of the United States or its possessions. (See 
section 22 (b) (4).) Ownership certificates are not required 
to be filed in connection with interest payments on bonds, 
mortgages, or deeds of trust, or other similar obligations Is¬ 
sued by an individual or a partnership. Ownership certificates 


are not required where the owner is a domestic corporation, a 
resident foreign corporation, or a foreign government. 

When interest coupons detached from corporate bonds are 
received unaccompanied by ownership certificates, unless the 
owner of the bonds is known to the first bank to which the 
coupons are presented for payment, and the bank is satisfii \ 
that the owner is a person who is not required to file an 
ownership certificate, the bank shall require of the payee a 
statement showing the name and address of the person from 
whom the coupons were received by the payee, and aiiegtn: 
that the owner of the bonds is unknown to the payee. Such 
statement shall be forwarded to the Commissioner with the 
monthly return on Form 1012. The bank shall also require 
the payee to prepare a certificate on Form 1001, crossing nut 
“owner" and inserting “payee" and entering the amount of 
the interest on line 3, and shall stamp or write across the face 
of the certificate “Statement furnished", adding the name 
of the bonk. 

Ownership certificates are required in connection with 
interest payments on registered bonds as in the case of coupon 
bonds, except that if ownership certificates arc not fumishr <i 
by the owner of such bonds, ownership certificates must be 
prepared by the withholding agent. 

Art. 143-5. Form of certificate lor citizens or resident* 
For the purpose of article 143-4. Form 1000 shall be used 
in preparing ownership certificates of citizens or reside! 
of the United States (Individual or fiduciary), resident par - 
nerships, and nonresident partnerships all of the members of 
which are citizens or residents. If the obligations are issued 
by a nonresident foreign corporation having a fiscal or pay¬ 
ing agent in the United States. Form 1000 should be modllird 
to show the name and address of the fiscal agent or the 
paying agent in addition to the name and address of the 
debtor corporation. 

Art. 143-6. Form of certificate for nonresident aliens , nor - 
resident foreign corporations , and unknown owners. —For the 
purpose of article 143-4. Form 1001 shall be used in prepar 
ing ownership certificates (a) of nonresident aliens, (b) of 
nonresident partnerships composed in whole or in part of 
nonresident aliens, (c) of nonresident foreign corporations, 
and id) where the owner is unknown. 

Art. 143-7. Return and payment of tax withheld. —Every 
withholding agent shall make on or before March 15 an 
annual return on Form 1013 of the tax withheld from intore. 
on bonds or other obligations of corporations. This return 
should be filed with the collector for the district in which 
the withholding agent is located. The withholding ager; 
shall also make a monthly return on Form 1012 on or before 
the 20th day of the month following that for which the 
return is made. The ownership certificates. Forms 1000 and 
1001, must be forwarded to the Commissioner with the 
monthly return. Such of the forms as report interest from 
which the tax is to be withheld should be listed on the 
monthly return. While the forms reporting interest from 
which no tax is to be withheld need not be listed on the 
return, the number of such forms submitted should be en¬ 
tered in the space provided. If Form 1000 Is modified to 
show the name and address of a fiscal or paying agent in 
the United States (see article 143-6), Forms 1012 and 1013 
should be likewise modified. 

Every person required to deduct and withhold any tax 
from income other than such bond interest shall make an 
annual return thereof to the collector on or before March 
15 on Form 1042, showing the amount of tax required to be 
withheld from each nonresident alien, nonresident partner¬ 
ship composed in whole or in part of nonresident aliens, or 
nonresident foreign corporation to which income other than 
bond interest was paid during the previous taxable year. 
Form 1042 should be filed with the collector far the district, 
in which the withholding agent is located. 

In every case the tax withheld must be paid to the col¬ 
lector on or before June 15 of the following year. For penal¬ 
ties and additions to the tax attaching upon failure to make 
such returns or such payment, see sections 145 and 291. 

If a debtor corporation has designated a person to act for 
it as withholding agent, and such person has not withheld 
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any tax from the income nor received any funds from tire 
d* btor corporation to pay the tax which the debtor corpora¬ 
tion assumed in connection with its tax-free covenant bonds, 
Mich person cannot be held liable for the tax assumed by 
the debtor corporation merely by reason of such person's 
appointment as withholding agent. If a duly authorized 
withholding agent has become Insolvent or for any other 
reason fails to make payment to the collector of internal 
revenue of money deposited with it by the debtor corporation 
tc pay taxes, or money withheld from bondholders, the debtor 
corporation is not discharged of its liability under section 
143 <a> <1L since the withholding agent is merely the agent 
cf the debtor corporation. 

Ip any case where income is payable in any medium other 
than money, the withholding agent shall not release the 
property so received until it has been placed in funds suffi¬ 
cient to enable it to pay over in money the tax required to be 
withheld with respect to such income. 

Art. 143-8. Ownership certificates in the case of fiduciaries 
end joint otoners. —If fiduciaries have the control and custody 
of more than one estate or trust, and such estates and trusts 
have as assets bonds of corporations and other securities, a 
certificate of ownership shall be executed for each estate or 
trust, regardless of the fact that the bonds are of the same 
IsMie. The ownership certificate should show the name of the 
estate or trust, in addition to the name and address of the 
fiduciary'. If bonds are owned jointly by two or more persons, 

separate ownership certificate must be executed in behalf 
or each of the owners. 

Art, 143-9. Return of income from which tax ivas with¬ 
held.— The entire amount of the income from which the tax 
was withheld shall be included In gross Income in the return 
nquired to be made by the recipient of the Income without 
deduction for such payment of the tax but any tax so withheld 
shall be credited against the total Income tax as computed in 
the taxpayer’s return. (See, however, article 142-5.> If the 
ax is paid by the recipient of the income or by the withhold¬ 
ing agent it shall not be re-collected from the other, regard¬ 
less of the original liability therefor, and in such event no 
penalty will be asserted against cither person for failure to 
return or pay the tax where no fraud or purpose to evade pay¬ 
ment Is involved. 

Tax withheld at the source upon fixed or determinable 
annual or periodical Income paid to nonresident alien fidu¬ 
ciaries is deemed to have been paid*by the persons ultimately 
liable for the tax upon such income. Accordingly, If a person 
Ls subject to the taxes imposed by section 11, 12, or 13 upon 
any portion of the income of a nonresident alien estate or 
trust, the part of any tax withheld at the source which la 
properly allocable to the Income so taxed to such person 
shall be credited against the amount of the income tax com¬ 
puted upon his return, and any excess shall be credited 
acainst any income, war-profits, or excess-profits tax. or in¬ 
stallment thereof, then due from such person, and any bal¬ 
ance shall be refunded. 

8*c. 144 Payment of Corporation Income Tax at Source. 

(a) Gr rural rule. —In the case of foreign corporations subject to 
taxation under this title not engaged tn trade or btuilnees within 
the United States and not having any office or place of business 
therein, there shall be deducted and withheld at the source in 
the sa me manner and upon the Mime items of income as Is 
provided in **ctlon 143 a tax equal to 15 per centum thereof, 
except that in the case of dividends the rate shall be 10 per 
centum and except that In the case of corporations organised 
under the lawn of a contiguous country such rate of 10 per 
centum with respect to dividends ahall be reduced to such rate 
I not less than 6 per centum) as may be provided by treaty with 
such country; and such tax shaU be returned and paid in the 
*snic manner and subject to the some conditions as provided in 
that section: Provided , That in the case of Interest described in 
RUbrecUon (a) of that section (relating to tax-free covenant 
bands) the deduction and withholding shall be at the rate 
ipeemed in such subsection. 

(b) Withholding before enactment of Act — Notwithstanding the 
provisions of subsection (a), the deduction and withholding for 
any period prior to the tenth day after the date of the enactment 
of this Act shall be upon tho Items of Income and at the rates 
prescribed tn section 144 of the Revenue Act of 1034, as amended, 
in lieu of the items and rotes prescribed in such subsection. 


Art. 144-1. Withholding in the case of nonresident foreign 
corporations .—A tax of 15 percent is required to be withheld 
in the case of fixed or determinable annual or periodical 
income paid to a nonresident foreign corporation except <1> 
Income from sources without the United States, including 
interest on deposits with persons carrying on the banking 
business paid to such corporation. <2) interest upon bonds or 
other obligations of a corporation containing a tax-free cove¬ 
nant and issued before January 1, 1934. where the liability 
assumed by the obligor exceeds 2 percent of the Interest, and 
43) dividends. 

Withholding of a tax at the rate of 2 percent is required in 
the case of Interest paid to a nonresident foreign corporation, 
upon bonds or other obligations of a corporation issued prior 
to January 1, 1934. and containing a tax-free covenant, if the 
liability assumed by the obligor exceeds 2 percent of the in¬ 
terest and the interest is treated as income from sources within 
the United States. 

A tax of 10 percent is required to be withheld from divi¬ 
dends (other than dividends distributed by a corporation or¬ 
ganized under the China Trade Act. 1922, to a resident of 
China> from sources within the United States paid to a non¬ 
resident foreign corporation, except that such rate of 10 per¬ 
cent shall be reduced, in the case of corporations organized 
under the laws of a contiguous country, to such rate (not less 
than 5 percent) as may be provided by treaty with such coun¬ 
try. Dividends paid by a foreign corporation are not. how¬ 
ever. subject to withholding unless such corporation is en¬ 
gaged in trade or business within the United States or has an 
office or place of business therein and more than 85 percent 
of the gross Income of such foreign corporation for the 3-year 
period ending with the close of its taxable year preceding the 
declaration of such dividends (or for such part of such period 
as the corporation has been in existence) was derived from 
sources within the United States as determined under the 
provisions of section 119. (See also section 143.) 

For withholding in the case of dividends distributed by a 
corporation organized under the China Trade Act, 1922. see 
articles 143-3 and 262-4. 

Art. 144-2. Aids to withholding agents in determining lia¬ 
bility for withholding of tax .—Since no withholding of tax on 
bond interest, dividends, or other income is required in the 
case of a resident foreign corporation (see article 143-3). the 
person paying such income should be notified by a letter from 
such corporation that it is not subject to the withholding 
provisions of the Act. The letter from the corporation shall 
contain the address of Its office or place of business in the 
United States and be signed by an officer of the corporation 
giving his official title. Such letter of notification, or copy 
i hereof, should be immediately forwarded by the recipient to 
the Commissioner of Internal Revenue. Sorting Section. 
Washington. D. C. The same procedure should be followed 
in the case of resident partnerships, composed in whole or In 
part of nonresident aliens, not subject to the withholding 
provisions of the Act except in the case of interest on tax- 
free covenant bonds. The letter should be signed by a 
member of the firm. 

When a payor corporation, or any other person < including 
a nominee), having the control, receipt, custody, disposal, or 
payment of dividends, has no definite knowledge of the 
status of a shareholder, the tax should be withheld If the 
shareholder’s address is outside the United States. If the 
shareholder’s address Is within the United States, it may be 
assumed that such shareholder is a citizen or a resident 
thereof. Unless the name and style of the shareholder are 
such as to indicate clearly that he is a nonresident alien, an 
address in care of another person in the United States does 
not of itself warrant the treating of the .shareholder as a 
nonresident alien. If a shareholder changes his address 
from a place without the United States to a place within the 
United States, the tax should be withheld unless proof is 
furnished showing that he is a citizen or a resident of the 
United States. A persons written statement that he is a 
citizen, or resident of the United States, may be relied upon 
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by the payor of income as proof that such person is a citizen 
or resident of the United States. 

The following table of withholding rates under the Reve¬ 
nue Act of 1936 has been prepared for the purpose of making 
a summary of such rotes readily available to withholding 
agents: 


Withholding rates under the Revenue Act of 1936 



Corporate bond interest 
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I Salary or roropetssUicn tar peoauil services rendered tn the United States to not 
subject to withholding' in the cam of nonresident aliens, residents of Canada or Mexico, 
vivo enter and leave the United States at frequent interval*. 


8bc. 146. Penalties — 

(a) Any pencil required under this title to pay any tax. or re¬ 
quired by law or regulations made under authority thereof to make 
a return.* keep any records, or supply any Information, for the pur¬ 
poses of the computation, assessment, or collection of any tax im¬ 
posed by this title, who willfully falls to pay such tax. make such 
return, keep such records, or supply such information, at the time 
or times required by law or regulations, shall, in addition to other 
penalties provided by law. be guilty of a misdemeanor and. upon 
conviction thereof, be fined not more than $ 10 , 000 , or imprisoned 
lor not more than one year, or both, together with the costa of 
prosecution. 

(b) Any person required under this title to collect, account for. 
and pay over any tax imposed by this title, who willfully falls to 
collect or truthfully account for and pay over*such tax. and any 
person who willfully attempts In any manner to evade or defeat 
anv tax Imposed by this title or the payment thereof, shall, in 
addition to other penalties provided by law. be guilty at a felony 
and. upon conviction thereof, be fined not more than $ 10 , 000 , or 
Imprisoned for not more than five years, or both, together with the 
costs of prosecution. 

(c) The term "person” as used in this section Includes an officer 
or employee of a corporation or a member or employee of a part¬ 
nership, who as such officer, employee, or member Is under a duty 
to perform the act In respect of which the violation occurs. 

Ait. 145-1. Penalties.—The penalties provided for in sec¬ 
tion 145 cannot be assessed but are enforceable only by suit 
or prosecution. For limitations on prosecutions, see the Act 
of July 5. 1884. as amended by section 1108 of the Revenue 
Act of 1932 (paragraph 45 of the Appendix to these regula¬ 
tions). The willful failure of a taxpayer to give information 
required in his return as to advice or assistance rendered in 
the preparation of the return, and the willful failure of the 
person preparing a return for another to execute the sworn 
statement required with reference thereto, make such persons 
subject to the penalties imposed by section 145 (a) of the 
Act. The privilege against Incrimination in the fifth amend¬ 
ment of the Constitution Is not a defense to a charge of fail¬ 
ure to file a return, and does not authorize a refusal to state 
the amount of income, though the taxpayer's income was 
made through crime. 

Qjoc 146. Closing by Commissioner oj Taxable Year .— 

(a) Tax tn jeopardy.—It the Commissioner find* that a tax¬ 
payer designs quickly to depart from the United States or to remove 
hb» property therefrom, or to conceal himself or his property 
therein, or to do any other act tending to prejudice or to render 
wholly or portly ineffectual proceedings to collect the tax for the 
taxable year then lost past or the taxable year then current unless 


such proceedings be brought without delay, the Commissi, rf 
shall declare the taxable period of ouch taxpayer lxnmediuMy 
terminated and shall cause notice of such finding and declaration 
to be given the taxpayer, together with a demand for Immediate 
payment of the tax for the taxable period so declared termini.t^d 
and of the tax for the preceding taxable year or so much of su.'h 
tax os U unpaid, whether or not the time otherwise allowed by 
law for filing return and paying the tax has expired; and such 
taxes shall thereupon become Immediately due and payable, in 
any proceeding In court brought to enforce payment of taxes 
due and payable by virtue of the provisions of this section ti c 
finding of the Commissioner, made os herein provided, whether 
made after notice to the taxpayer or not. shall be for all purp « 
presumptive evidence of the taxpayer's design. 

(b) Security fee payment. — A taxpayer who Is not In default m 
making any return or paying Income, war-profits, or exoess-pnr .ts 
tax under any Act of Congress may furnish to the United Starr . 
under regulations to be prescribed by the Commissioner, with the 
approval of the Secretary, security approved by the Commissioner 
that he will duly make the return next thereafter required To be 
filed and pay the tax next thereafter required to be paid The 
Commissioner may approve and accept tn like manner security 'or 
return and payment of taxes made due and payable by virtue 
of the provisions of this section, provided the taxpayer has pad 
In full all other Income, war-profits, or excess-profits taxes due 
from him under any Act of Congress. 

(c) Same— Exemption from section. - It security Is approved nud 
accepted pursuant to the provisions of this section and such further 
or other security with respect to the tax or taxes covered then by 
Is given as the Commissioner shall from time to time find nec-v 
sary and require, payment of such taxes shall not be enforced by 
any proceedings under the provisions of this section prior to the 
expiration of the time otherwise allowed for paying such reac¬ 
tive taxes. 

(d) Citizens. —In the case of a citizen of the United BUtos 
or of a possession of the United States about to depart from *.bo 
United States the Commissioner may, at his discretion, waive any 
or all of the requirements placed on the taxpayer by this taction. 

(©) Departure of alien. . —No alien shall depart from the Uniud 
States unless be first procures from the collector or agent in char;* 
a certificate that he has compiled with all the obligations Imp 
upon him by the income, war-profits, and excess-profits tax laws 

(f) Addition to tax. —If a taxpayer violates or attempts to vio¬ 
late tbla section there shall, in addition to all other penaltlv? be 
added as part of the tax 26 per centum of the total amouir of 
the tax or deficiency In the tax. together with interest at the rate 
of 6 per centum per annum from the time the tax became due 

Art. 146-1. Termination of the taxable period by Commis¬ 
sioner. — (a) Section 146 provides that In the case of a tax¬ 
payer who designs by immediate departure from the United 
States or otherwise to avoid the payment of the tax for 
the preceding or current taxable year, the Commissioner m *y 
upon evidence satisfactory to him. declare the taxable period 
for such taxpayer immediately terminated and cause to be 
served upon him notice and demand for Immediate payni nt 
of the tax for the taxable period declared terminated, and 
of the tax for the preceding taxable year, or so much of such 
tax as is unpaid. In such a case the taxpayer is entitled to 
the personal exemption and credit for dependents, if other¬ 
wise allowable, but the amount allowable as personal exemp¬ 
tion and credit for dependents shall be reduced propor¬ 
tionately to the length of the period for which the return is 
made. If suit is necessary to collect a tax made due and 
payable by the provisions of section 146, the Commission* r's 
finding is presumptive evidence of the taxpayer's design A 
taxpayer who is not in default in making the returns or in 
paying other taxes may procure the postponement until the 
usual time of the payment of taxes which are or may be due 
pursuant to this article by depositing with the Commissioner 
United States bonds of a principal amount not exceeding 
double the amount of taxes due for the taxable period, or by 
furnishing such other security as may be approved by the 
Commissioner. 

(b) Except as provided in paragraph (c) of this article an 
alien who intends to depart from the United States will be 
required to file a return of income on Form 1040C and to 
obtain a certificate of compliance with income tax obliga¬ 
tions from the collector or internal revenue agent in charge. 
A certificate of compliance is attached to and made a part of 
Form 1040C. An alien, whether resident or nonresident, who 
intends to depart from the United States should appear v tf- 
fore the collector or internal revenue agent in charge for 
the district in which he resides and satisfy all income tax 
obligations with respect to income received or to be received, 
determined as nearly as may be, up to and including the date 
of his intended departure. Upon payment of such oblura- 
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lions, or upon the furnishing of such security as may be ap¬ 
proved by the Commissioner for the payment of such obliga¬ 
tions. or upon satisfactory evidence that no tax is due and 
payable, the collector or internal revenue agent in charge 
will Issue a certificate of compliance to the applicant. A 
properly executed certificate of compliance Issued by the col¬ 
lector or internal revenue agent must be presented at the 
point of departure. An alien presenting himself at the point 
of departure without such certificate of compliance will be 
examined by an internal revenue officer at that point and 
such taxes as appear to be due and owing will be collected. 
Citizens of the United States or of possession* of the United 
States departing from the United States will not be required 
to procure certificates of compliance or to present any other 
evidence of compliance with income tax obligations. 

<c) An alien who intends to depart from the United States 
and whose taxable year has not been terminated by tire Com¬ 
missioner as provided in section 146 <a>. and who is not in 
default in making any return, or paying income, war-profits, 
or excess-profits tax under any Act of Congress, may procure 
a certificate of compliance as provided in section 146 (e) by 
<1> appointing in writing on Form 934 an attorney in fact, 
resident in the United States, to make his income tax return 
or returns for the taxable year current at the time of his 
intended departure and for the next preceding taxable year 
(it not already made). (2) making on Form 1040D a return 
of information for his taxable year current at the time of 
his intended departure and a return on that form for the next 
preceding taxable year where the period for making the 
income tax return for the next preceding taxable year has not 
expired, and (3) either paying the estimated tax as shown on 
the information return 'Form 1040D). which will be credited 
on account for the year covered by such return, or furnishing 
security approved by the Commissioner that he will make 
the required return or returns and pay the tax or taxes re¬ 
quired to be paid. If such security is approved and accepted 
and such further security with respect to the tax or taxes 
covered thereby is given as the Commissioner shall from time 
to time find necessary and require, payment of such taxes 
may be postponed until the expiration of the time otherwise 
allowed for their payment. The departing alien may furnish 
as security a surety bond on Form 1133 in an amount not 
exceeding double the amount of tax for his taxable year 
current at the time of his intended departure, and for the next 
preceding taxable year (if not already paid), conditioned 
upon the making of his return or returns for such year or 
yeafrs «if not already made), and the payment of any tax 
or taxes that may become payable for such year or years 
together with any penalty and interest that may accrue 
thereon, such bond to be executed by a surety or sureties 
approved by the Commissioner. In lieu of such a surety bond, 
the taxpayer may furnish as security a penal bond <Form 
1133), approved by the Commissioner, secured by deposit of 
bonds or notes of the United States equal in their total par 
value to an amount not exceeding double the amount of the 
tax or taxes in respect of which the bond is furnished. A 
form of a “certificate of compliance" is made a part of Form 
1040D. Bonds complying with the provisions of this article, 
if properly executed and with adequate surety, are approved, 
and may be accepted in the name of the Commissioner, by 
the collector or internal revenue agent in charge by signing 
the Form 1133 as follows: 


Commissioner of Internal Revenue. 

By .. 

Collector of Internal Revenue* 

Internal Revenue Agent tn Charge . 

A corporation will not be accepted as a surety on such bond 
unless the corporation holds a certificate of authority from 
the Secretary of the Treasury as an acceptable surety on 
Federal bonds. If the surety on the bond is an individual or 
individuals such bond shall not be accepted until an investi¬ 
gation Is made as to the financial and other responsibility of 
such surety or sureties and such investigation shows that the 
collection of the tax is amply secured by the bond. 

No. 176-7 


Bee. 147. Information at Source .— 

(a) Payments of $1,000 or more —MX person*, tn whatever capac¬ 
ity acting. Including lessee* or mortgagors of real or personal prop¬ 
erty. fldttclnrles. and employers, making payment to another person, 
of Interest, rent, salaries, wages, premiums, annuities, compensa¬ 
tions. remunerations, emoluments, or other fixed or determinable 
gains, profits, and Income (other than payment* described In sec¬ 
tion 146 (a) or 149), or 61.000 or more In any taxable year, or. In the 
case of such payments mode by the United States, the officers or 
employees of the United States having information as to such pay¬ 
ments and required to make returns in regard thereto by the regu¬ 
lations hereinafter provided for, shall render a true and accurate 
return to the Commissioner, under such regulations and In such 
form and manner and to such extent as may be prescribed by him 
with the approval of the Secretary, setting forth the amount of 
such gains, profits, and income, and the name and address of the 
recipient of such payment. 

(b) Returns regardless of amount of payment.-- Such returns 
may be required, regardless of amounts. (1) In the case of payments 
of interest, upon bonds, mortgages, deeds of trust, of other similar 
obligations of corporations, and (2) in the case of collections of 
Items (not payable In the United States) of Interest upon the bonds 
of foreign countries, and Interest upon the bond* of and dividend* 
from foreign corporations by persons undertaking as a matter of 
business or for profit the collection of foreign payments of such 
Interest or dividends by means of coupons, checks, or bills of 
exchange. 

(c) Recipient to furnish name and address —When necessary to 
make effective the provisions of this section the name and address 
of the recipient of income shall be furnished upon demand of the 
person paying the income. 

(d) Obligations of United States. —The provisions of this section 
shall not apply to the payment of Interest on obligations of the 
United States, 

Art. 147-1. Return of information as to payments of 
$1.000.— All persons making payment to another person of 
fixed or determinable income of $1,000 or more in any calendar 
year must render a return thereof to the Commissioner for 
such year on or before February 15 of the following year, ex¬ 
cept as specified in articles 147-3 to 147-5. The return shall 
be made in each case on Form 1099, accompanied by trans¬ 
mittal Fbrtn 1096 showing the number of returns filed. The 
street and number where the recipient of the payment lives 
should be stated, if possible. If no present address is avail¬ 
able. the last known post-office address must be given. Al¬ 
though to make necessary a return of information the income 
must be fixed or determinable, it need not be annual or 
periodical. (See article 143-2.) 

Sums paid in respect of life insurance, endowment or an¬ 
nuity contracts which are required to be included in gross 
income under articles 22 <b> (l)-l. 22 (b) (2)-l, and 22 <b) 
(2>-2 come within the meaning of the term "fixed or de¬ 
terminable income" and are required to be reported in returns 
of information as required by this article, except that pay¬ 
ments tn respect of policies surrendered before maturity and 
lapsed policies need not be reported. 

Fees for professional services paid to attorneys, physicians, 
and members of other professions come within the meaning 
of the term "fixed or determinable income" and are required 
to be reported in returns of information as required by this 
article. 

For the purposes of a return of information, an amount is 
deemed to have been paid when it is credited or set apart 
to the taxpayer without any substantial limitation or restric¬ 
tion as to the time or manner of payment or condition upon 
which payment is to be made, and which is made available 
to him so that It may be drawn at any time, and its receipt 
brought within his own control and disposition. 

Art. 147-2. Return of information as to payments to em¬ 
ployees. —The names of oil employees to whom payments of 
$1,000 or over a year are made, whether such total sum is 
made up of wages, salaries, commissions, or compensation in 
any other form, must be reported. Heads of branch offices 
and subcontractors employing labor, who keep the only com¬ 
plete record of payments therefor, should file returns of in¬ 
formation in regard to such payments directly with the Com¬ 
missioner. When both main office and branch office have 
adequate records, the return should be filed by the main office. 
Amounts distributed or made available under an employees' 
trust governed by the provisions of section 165 to any bene¬ 
ficiary in any taxable year, in excess of the sum of his per¬ 
sonal exemption and the amounts paid into the fund by him. 
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must be reported by the trustee. But see article 147-3. (See 
also article 22 (a>-3.) 

In the case of payments mode by the United States to per¬ 
sons in its service (civil, military, or naval) of wages, salaries, 
or compensation in any other form, the returns of informa¬ 
tion shall be made by the heads of the executive departments 
and other United States Government establishments. 

Art. 147-3. Cases where no return of information re¬ 
quired. —Payments of the following character, although over 
$1,000, need not be reported in returns of Information on 
Form 1009: 

(o) Payments of interest on obligations of the United 
States; 

(b) Payments by a broker to his customers; 

(c) Payments of any type made to corporations: 

(<f) Bills paid for merchandise, telegrams, telephone, 
freight, storage, and similar charges; 

(e) Payments of rent made to real estate agents (but the 
agent must report payments to the landlord if the amount 
paid during the year was $2,000 or more); 

(/) Payments made to alien employees serving in foreign 
countries or payments representing earned income for serv¬ 
ices rendered without the United States made to nonresident 
citizens entitled to the benefits of section 116 (a); 

(g) Salaries and profits paid or distributed by a partner¬ 
ship to the individual partners; 

(A) Payments of salaries or other compensation for per¬ 
sonal services aggregating less than $2,500 made to a married 
individual; 

<0 Payments of commissions made by fire Insurance com¬ 
panies, or other companies insuring property, to general 
agents, except when specifically directed by the Commis¬ 
sioner-to be filed: and 

(j) Payments of income upon which income tax has been 
withheld at the source and reported on Forms 1012, 1013, or 
1042. 

If the marital status of the payee is unknown to the payor, 
or if the marital status of the payee changed during the tax¬ 
able year (see article 25-5), the payee will be considered a 
single person for the purpose of filing a return of informa¬ 
tion on Form 1099 with respect to payments of salaries or 
other compensation for personal services. 

Art. 147-4. Return of information as to interest on cor¬ 
porate bonds. —In the case of payments of interest, regard¬ 
less of amount, upon bonds and similar obligations of cor¬ 
porations. the ownership certificates, when duly filed, shall 
constitute and be treated as returns of information. (See 
article 142-5.) 

Art. 147-5. Return of information as to payments to other 
than citizens or residents. —In the case of payments of fixed 
or determinable annual or periodical Income to nonresident 
aliens (individual or fiduciary), to nonresident partnerships 
composed in whole or in part of nonresident aliens, or to 
nonresident foreign corporations (see article 1001-8), the 
returns filed by withholding agents on Form 1042 shall con¬ 
stitute and be treated as returns of information. (See sec¬ 
tions 143 and 144.) 

Art. 147-6. Foreign items. —The term “foreign items'*, as 
used in these regulations, means any item of interest upon 
the bonds of a foreign country or of a nonresident foreign 
corporation not having a fiscal or paying agent In the 
United States, or any item of dividends upon the stock of 
such corporation. 

Art. 147-7. Return of information as to foreign items .— 
In the case of foreign items, an information return on Form 
1699 Is required to be filed by the bank or collecting agent 
accepting the items for collection, if the foreign item is paid 
to a citizen or resident of the United States (individual or 
fiduciary), or a partnership any member of which is a citi¬ 
zen or resident, and if the amount of the foreign items paid 
In any taxable year to an individual, a partnership, or a 
fiduciary is $1,000 or more. Such forms accompanied by 
Form 1096 should be forwarded to the Commissioner of 
Internal Revenue. Sorting Section, Washington. D. C.. on or 
before February 15 of each year. The term “collection'* 
includes the following: (a) The payment by the licensee 


of the foreign item in cosh; (b) the crediting by the ifoen.vs* 
of the account of the person presenting the foreign Item; 
(c) the tentative crediting by the licensee of the account of 
the person presenting the foreign item until the amount of 
the foreign item is received by the licensee from abroad; and 
(d> the receipt of foreign items by the licensee for the pur. 
pose of transmitting them abroad for deposits. (See artict j 
147-1 and 147-3.) 

Art. 147-8. Information as to actual owner. — When the 
person receiving a payment falling within the provisions of 
the Act for information at the source is not the actual 
owner of the Income received, the name and address of the 
actual owner or payee shall be furnished upon demand oi 
the individual, corporation, or partnership paying the in¬ 
come. and in default of a compliance with such demand the 
payee becomes liable for the penalties provided. (Sec sec¬ 
tion 145.) Dividends on stock are prima facie the income 
of the record owner of the stock. Upon receipt of dividend 
by a record owner, he should execute Form 1087 to disclc ? 
the name and address of the actual owner or payee. Form 
1087 should be filed with the Commissioner of Internal 
Revenue, Sorting Section, Washington, D. C.. not later than 
February 15 of the succeeding year. Unless such a dis¬ 
closure is made, the record owner will be held liable for any 
tax based upon such dividends. (See article 148-1.) 

The filing of Form 1087 is not required (a) if the recoil 
owner is required to file a fiduciary return on Form 1041, 
or a withholding return on Form 1042, disclosing the nam ? 
and address of the actual owner or payee, or (b) if the 
actual owner or payee is a nonresident alien Individ uv , 
foreign partnership, or foreign corporation and the 10 per¬ 
cent tax has been withheld at the source prior to receipt 
of the dividends by the record owner. (See article 143-1.) 

8ec. 148. Information by Corporations. — 

(a) Dividend payment* —Every corporation shall, when roquirrt 
by the Commissioner, render a correct return, duly verified undir 
oath, of Us payments of dividends, stating the name and addres- cl 
each shareholder, the number of shares owned by him. and the 
amount of dividends paid to him. 

(b) Profits declared as dividends. —Every corporation shall, when 
required by the Commissioner, furnish him a statement of such fact s 
as will enable him to determine the portion of the earnings or pn '- 
lts of the corporation (Including gains, profits, and Income not 
taxed) accumulated during such periods as the Commissioner nuv; 
specify, which have been distributed or ordered to be distribut e 4 , 
respectively, to Its shareholders during such taxable years as the 
Commissioner may specify. 

(c) Accumulated earnings and profits .—When requested by the 
Commissioner, or any ©oUector. every corporation shall forward to 
him a correct statement of accumulated earnings and profits amt 
the names and addresses of the Individuals or shareholder* who 
would be entitled to the same If divided or distributed, and of the 
amounts that would be payable to each. 

(d) Compensation of officers and employees .—Under regulations 
prescribed by the Commissioner with the approval of the Secret.w ■ 
every corporation subject to taxation under this title ahall. In 
return, submit a list of the names of all officers and employee of 
such corporation and the respective amounts paid to them duriri - 
the taxable year of the corporation by the corporation as salary, coir, 
mission, bonus, or other compensation for personal sendees rendered. 
If the aggregate amount to paid to the individual is in excels 
$15,000. The Secretary of the Treasury shall submit an annual re¬ 
port to Congress compiled from the returns made containing the 
names of. and amounts paid to. each such officer and employee am: 
the name of the paying corporation. 

Art. 148-1. Return of information as to payments of dit 
dends .—Section 148 provides that every corporation ahall 
when required by the Commissioner, render a correct return, 
duly verified under oath, of Us payments of dividends, stating 
the name and address of each shareholder, the number 
shares owned by him. and the amount of dividends paid to 
him. In accordance with that section, returns of information 
in respect of dividend payments shall be rendered for the 
calendar year 1936 and each calendar year thereafter ns 
follows: 

(a) Except as provided in paragraph (c) below, every 
domestic corporation or foreign corporation engaged In busi¬ 
ness within the United States or having an office or place of 
business or a fiscal or paying agent In the United States, 
making payments of dividends and distributions (other \ ha; 
distributions in liquidation) (1) out of its earnings or profit 
accumulated after February 28. 1913, or (2) out of earnings 
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oi profits of the taxable year (computed as of the close of the 
taxable year without diminution by reason of any distri¬ 
butions made during the taxable year) without regard to 
the amount of the earnings and profits at the time the distri¬ 
bution was made, to any shareholder who is an individual 
(citizen or resident of the United States), a resident fiduciary, 
or a resident partnership any member of which Is a citizen 
or resident, amounting to $300 or more during the calendar 
year 1936 and $100 or more during each subsequent calendar 
year, shall render an information return on Forms 1096 and 
1099. A separate Form 1099 must be prepared for each 
shareholder* upon which will be shown the name and address 
of the shareholder to whom such payment was made, and 
the amount paid. These forms, accompanied by a letter of 
ransmittal on Form 1096 showing the number of Forms 1099 
filed therewith, shall be filed with the Commissioner of 
Internal Revenue, Sorting Section, Washington, D. C.. on 
or before February 15 of the following year. 

The periodical distribution of earnings on running install¬ 
ment shares of stock paid or credited by a building and loan 
association to its holders of that class of stock are dividends 
within the meaning of section 115 (a). The sum received 
upon withdrawal from a building and loan association in ex¬ 
cess of the amounts paid in on account of membership fees 
and stock subscriptions, consisting of accumulated profits, 
constitutes a dividend within the meaning of section 115 (a). 
As to when a stock dividend is taxable as a dividend see section 
115 <f). 

(6> Returns of information shall be rendered, as provided 
in paragraph (a) above, by every domestic corporation making 
payments of dividends and distributions described in such 
paragraph amounting to $150 or more during the period from 
January 1. 1936. to July 1. 1936, inclusive, to any shareholder 
who Is a nonresident alien individual, a nonresident alien 
fiduciary, or a nonresident partnership. 

<c) In cases of distributions which are made from a de¬ 
pletion or depreciation reserve, or which for any other reason 
are deemed by the corporation to be nontaxable or partly 
nontaxablc to its shareholders, the corporation will first fill 
in the information on the reverse side of Form 1096 and for¬ 
ward this form to the Commissioner of Internal Revenue. Sort¬ 
ing Section. Washington. D. C.. not later than February 1 of 
the following year. Upon receipt of this information the 
Commissioner will determine and advise the corporation by 
letter whether any portion of such distribution is subject to 
tax. Tne corporation after receiving this letter will then 
properly prepare for each shareholder a Form 1099. which 
shall be forwarded with Form 1096 to the Commissioner of 
Internal Revenue. Sorting Section, Washington. D. C., not 
later than 30 days after such letter 1s received. 

In any case in which it is impassible to file the return 
within the time prescribed in this article, the corporation 
may. upon a showing of such fact, obtain a reasonable ex¬ 
tension of time for filing the return. The request for the 
extension of time must be forwarded to the Commissioner 
of Internal Revenue. Rules and Regulations Division. Wash¬ 
ington, D. C., on or before the date prescribed for filing the 
return. 

Ait. 148-2. Information respecting compensation of offi¬ 
cers and employees in excess of S15,000 .—Every corporation 
subject to taxation under Title I which during any taxable 
year beginning on or after January 1. 1936. has paid to any 
officer or employee of the corporation, salary, commission, 
bonus, or other compensation for personal services rendered, 
in an aggregate amount in excess of $15,000 (in whatever 
form paid), shall in respect of each such taxable year, make 
and file, in duplicate. Schedule C-l. as a part of its income 
tax return, in accordance with the instructions contained in 
the prescribed return. Such schedule shall contain the fol¬ 
lowing information: (1) Name and address of officer or em¬ 
ployee. (2) position or title. (3) percentage of common stock 
of the corporation owned. (4) percentage of preferred stock 
of the corporation owned. (5) amount of salary paid, <6> 
amount of commission paid. (7) amount of bonus paid, <8> 
oinount of other compensation paid* and (9) total compensa¬ 
tion paid. If the full time of any such officer or employee 


Is not devoted to the corporation's business, the percentage of 
time devoted to the corporation's business shall be stated in 
the schedule. 

The term ‘‘paid” as used in this article means ‘paid or 
accrued” or ”paid or incurred” which shall be construed 
according to the method of accounting upon the basis of 
which the net income of the corporation is computed. 

Upon receipt of the returns by the collector, the schedules 
will be detached and forwarded by the collector to the Com¬ 
missioner of Internal Revenue. Sorting Section. Washington. 
D. C. 

Sic. 149 Returns of Brokers.—Every person doing business as n 
broker shall, when required by the Commissioner, render a correct 
return duly verified under oath, under such rules and regulations 
as the Commissioner, with the approval of the Secretary, may 
prescribe, showing the names of customers for whom such person 
has transacted any business, with such details os to the profits, 
losses, or other Information which the Commissioner may require, 
as to each of such customers, as will enable the Commissioner to 
determine whether all income tax due on profits or gains of such 
customers has been paid. 

Aut. 149-1. Return of information by brokers .—Every per¬ 
son or organization acting as broker or other agent in stock, 
bond, or commodity transactions (including banks which 
handle orders for depositors or custodian accounts) is hereby 
directed to make an annual return of information on Form 
1100 for each customer, depositor, or account for whom or 
which the total amount of either the purchases or sales of 
securities or commodities, for the customer, or the total mar¬ 
ket value of the securities exchanged for the customer. Is 
$25,000 or more during the calendar year 1936 and each 
subsequent calendar year, except as provided in this article 
or as otherwise specifically directed by the Commissioner. 
The form shall show the name and address of the customer 
and the title of the account: the name and address of the 
broker or agent: the names and addresses of the guarantor of 
the account and others with power to make withdrawals of 
cash, securities, or commodities from the account; and except 
as provided in the fourth paragraph of this article, the form 
shall also show the total of the purchases, the total of the 
sales, and the total market value of the securities exchanged 
for the customer or account. 

The making of Form 1100 by banks and trust companies 
may be confined to cases involving sales and exchanges for 
customers aggregating $25,000 or more during the year, and 
the dollar totals may be omitted from the Form 1100. It is 
to be understood, however, that such a form shall be made 
for each case Involving sales and exchanges aggregating 
$25,000 or more during each year. 

Banks and trust companies will not be required to file 
Form 1100 covering purchases, sales, or exchanges made by 
them when acting for themselves or as executor, administra¬ 
tor, trustee, or in any other fiduciary capacity (not including 
custodian or safe-keeping accounts as fiduciary), or for other 
banks, trust companies, brokers, or other financial institu¬ 
tions doing business in the United States. Banks and trust 
companies will not be required to file returns covering pur¬ 
chases and sales where they do not actually give the orders 
for the purchases and sales. 

Brokers and other agents handling purchases and sales of 
commodities for customers may report on Form 1100 for 
each year either the total profit or loss of each customer 
on all of such transactions, when $500 or more, in lieu of 
the total purchases or sales of $25,000 or more. If the profit 
or loss is reported a Form 1100 should be prepared for each 
customer whenever the amount of the total profit or loss of 
the customer from all of such transactions is $500 or more 
for the calendar year, and the form should be noted 
accordingly. 

Persons or organizations having domestic correspondents 
will not report on Form 1100 for such domestic correspond¬ 
ents inasmuch as each correspondent will report for his 
or its individual customers. 

Form 1100 Is printed on white paper and a duplicate 
thereof is printed on pink paper. In each case where the 
account is guaranteed or others have power to make with¬ 
drawals of cash, securities, or commodities from the account, 
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a duplicate of the form as prepared on white paper shall be 
made on the pink form for each name and address, other 
than the customer, required to be shown on Form 1100. 

Form 1100A is provided for use as a letter of transmittal 
and affidavit to accompany Forms 1100. The Forms 1100 
for each year accompanied by Forms 1100A, properly filled 
out and executed, shall be forwarded to the Commissioner 
of Internal Revenue, Sorting Section, Washington. D. C„ not 
later than February 15, following the close of the calendar 
year. The forms will be distributed through the collectors of 
internal revenue for the various collection districts. 

Returns made by Individuals must be sworn to by the in¬ 
dividual or his duly authorized agent. Returns made by 
corporations, partnership®, and other organizations must be 
signed and sworn to by an officer or member of the organi¬ 
zation. 

Sec. 150. Collection of Foreign Items. —All persons undertaking 
ns a matter of business or for profit the collection of foreign pay¬ 
ments of interest or dividends by means of coupons, checks, or 
bills oT exchange shall obtain a license from the Commissioner 
and shall be subject to such regulations enabling the Government 
to obtain the information required under this title as the Com¬ 
missioner. with the approval of the Secretary, shall prescribe; and 
whoever knowingly undertakes to collect such payments without 
having obtained a license therefor, or without complying with 
such regulations, shall be guilty of a misdemeanor and shall be 
fined not more than 55,000 or imprisoned for not more than one 
year, or both. 

Art. 150-1. License to collect foreign items.—Banks or 
agents collecting foreign items, as defined in article 147-45, 
and required by article 147-7 to make returns of information 
with respect thereto, must obtain a license from the Com¬ 
missioner to engage in such business. Application Form 
1017 for such license may be procured from collectors. The 
• license is issued without cost on Form 1010. Any person 
holding a license under the Revenue Act of 1934 or any 
prior Act will not be required to renew such license. 

CHAPTER XXOT 

Estates and Trusts 
Supplement E—Estates and Trusts 
Sec. 161. /mpoUffcm of Tax.— 

(a) Apphcatio?i of tax —The taxes Imposed by this title upon 
individuals ah all apply to the income of estates or of any kind of 
property held In trust, including— 

(1) Income accumulated in trust for the benefit of unborn or 
unascertained persons or persons with contingent Interests, and 
Income accumulated or held for future distribution under the 
terms of the will or trust; 

(2) Income which is to be distributed currently by the fidu¬ 
ciary to the beneficiaries, and Income collected by a guardian 
of on infant whlcb Is to be held or distributed as the court may 
direct; 

(3) Income received by estates of deceased persons during the 
period of administration or settlement of the estate; and 

(4) Income which, in the discretion of the fiduciary, may be 
either distributed to the beneficiaries or accumulated. 

(b) Computation and payment ,—The tax aboil be computed 
upon the net income of the estate or trust* and shall be paid by 
the fiduciary, except as provided in section 166 < relating to re¬ 
vocable trusts) and section 167 (relating to Income for benefit of 
the grantor). For return made by beneficiary, see section 142. 

A jit. 161-1. Imposition of the tax. —(a) Scope .—Supple¬ 
ment E prescribes that the taxes Imposed upon individuals 
by Title I shall be applicable to the income of estates or of 
any kind of property held in trust. The rate of tax, the stat¬ 
utory provisions respecting gross income, and. with certain 
exceptions, the deductions and credits allowed to individuals 
apply also to estates and trusts. 

The several classes enumerated and described in the four 
paragraphs of section 161 (a), and which are Introduced by 
the word “including”, do not exclude others which also may 
come within the general purpose of that subsection. 

A guardian, whether of an infant or other person, is a 
fiduciary (see section 1001 (6)) # and, as such, is required to 
make and file the return for his ward and pay the tax, or the 
return may be made by the ward. (See articles 51-1 and 
142-2.) The estate of a ward is not a taxable entity, in that 
respect differing from the estate of a deceased person or of a 
trust. 


The provisions of sections 161, 162, and 163 (relating to 
estates and trusts, fiduciaries, and beneficiaries) contempt 
that the corpus of the trust, or the income therefrom, is, 
within the meaning of the Act. no longer to be regarded as 
that of the grantor. If, by virtue of the nature and purpo 
of the trust, the corpus or Income therefrom remains attribu 
table to the grantor, these provisions do not apply. Thu 
the provisions of sections 166 and 167 deal with certain trust 
which are excluded from the scope of sections 161. 162. and 
163. Other trusts, not specified in sections 166 and 167. 
where in contemplation of law the corpus of the trust or the* 
income therefrom is regarded as remaining in substance that 
ol the grantor are likewise excluded from the scope of sec 
tions 161, 162, and 163. Some of such, trusts arc dealt with 
in article 166-1 and article 167-1. Special rules are prr 
scribed In section 165 with respect to the taxation of 
employees’ trusts. 

( b ) Taxability of the income .—The fiduciary is required to 
make and file the return and pay the tax on the net incon: 
of the estate or trust except as otherwise provided in section 
165, 166, and 167, and articles 166-1 and 167-1. In dete: 
mining whether there is any net income subject to tax and 
the amount thereof, consideration Is to be given to the add: 
tional deductions authorized in section 162. 

8»c 162. Set Income .—The net income of the estate or tru t 
shall be computed in the same manner and on the same basis so 
in the case of an Individual, except that— 

(a) There ahall be allowed a b a deduction (In Ueu of the dediu 
tlon for charitable, etc., contributions authorized by section 23 (o)) 
any part of the gross income, without limitation, which pursuur/ 
to the term* of the will or deed creating the trust, is during il • 
taxable year paid or permanently set aside for the purposes am 
in the manner specified In section 23 (o), or is to be used exclu¬ 
sively for religious, charitable, scientific, literary, or education >! 
purposes, or for the prevention of cruelty to children or animal 
or for the establishment, acquisition, maintenance, or operation of a 
public cemetery not operated for profit; 

(b) There shall be allowed as an additional deduction in com¬ 
puting the net Income of the estate or trust the amount of U < 
income of the estate or trust for lta taxable year whlcb Is to be d! * 
trlbutrd currently by the fiduciary to the beneficiaries, and tin* 
amount of the income collected by a guardian of an infant whic.‘. 
is to be held or distributed as the court may direct, but the amount 
so allowed as a deduction shall be Included In computing the nn 
income of the beneficiaries whether distributed to them or no*. 
Any amount allowed os a deduction under this paragraph shall not 
be allowed as a deduction under subsection (c) of this section in 
the same or any succeeding taxable year; 

(c) In the cose of Income received by estates of deceased pernor 
during the period of administration or settlement of the estate, am 
in the case of income whlcb, in the discretion of the fiduciary, may 
be either distributed to the beneficiary or accumulated, there shall 
be allowed as an additional deduction in computing the net incon 
of the estate or trust the amount of the Income of the estate or 
trust for Its taxable year, which is properly paid or credited durl: 
such year to any legatee, heir, or beneficiary, but the amount 
allowed as a deduction shall be Included In computing the net 
Income of the legatee, heir, or beneficiary. 

Art. 162-1. Income of estates and trusts.—In ascertain In : 
the tax liability of the estate of a deceased person or of a 
trust, there is deductible from the gross income, subject to 
exceptions, the same deductions which are allowed to indi¬ 
vidual taxpayers. See generally section 23. and the provi¬ 
sions thereof governing the right of deduction for deprecia¬ 
tion and depletion in the case of property held in trust. 
For items not deductible, see section 24. Against the net 
income of the estate or trust there arc allowable certain 
credits, for which see sections 25 and 163. 

From the gross Income of the estate or trust there are 
also deductible (either In lieu of. or in addition to, the deduc¬ 
tion* referred to in the preceding paragraph of this article > 
the following: 

(1) Any part of the gross Income of the estate or trust 
for its taxable year which, by the terms of the will or of the 
instrument creating the trust, 1s paid or permanently set 
aside during such year for the charitable, etc., uses or pur¬ 
poses referred to or described in subsection (a) of section 
162. This deduction is in lieu of that authorized by section 
23 (o) in the case of individual taxpayers. 

(2) Any income of the estate or trust for its taxable year 
which is to be distributed currently by the fiduciary to a 
beneficiary, whether or not such income is actually dis¬ 
tributed- 
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<3) Any income of the estate of a deceased person for its 
taxable year which is properly paid or credited during such 
year to a legatee or heir, and any income either of such an 
estate or of a trust for its taxable year which is similarly 
paid or credited during that year to a legatee, heir, or benefi¬ 
ciary if there was vested in the fiduciary a discretion either 
to distribute or to accumulate such income. 

Any income of the class described in either (2) or (3) 
above, which is currently distributable, or paid or credited, 
to a guardian for his ward is likewise dcdu<^ible from the 
gross income of the estate or trust. 

There is taxable to the estate or to the trust (unless it 
be taxable to the grantor of the trust in accordance with 
sections 166 or 167) all income thereof accumulated for the 
benefit of unborn or unascertained persons or persons with 
contingent interests, all Income either accumulated or held 
for future distribution pursuant to the terms of the will or 
trust, all Income of the estate or trust for its taxable year 
which is not to be distributed currently to legatees or other 
beneficiaries <see paragraph (2) of this article), all income 
of the estate for its taxable year not properly paid or credited 
during such year to a legatee or heir, and all Income either 
of the estate or of the trust for its taxable year which is not 
similarly paid or credited during that year to a legatee, heir, 
or beneficiary in case there was vested in the fiduciary a 
dLscretion either to distribute or to accumulate such income 
(see paragraph (3) of this article). In all such cases the 
tax is payable by the fiduciary, except the tax upon the 
income which is taxable to the grantor of the trust. 

Any amount described in paragraph (2) or (3) above as 
being deductible from the gross income of the estate or trust 
shall be included in computing the net income of the legatees, 
heirs, or beneficiaries, whether distributed to them or not. 

Any income of an estate or trust for its taxable year which 
during that year may be used, pursuant to the terms of the 
will or trust instrument, in the discharge or satisfaction, in 
whole or in part, of a legal obligation of any person is. to 
the extent so used, taxable to such person as though directly 
distributed to him as a beneficiary. (See, also, section 167.) 

The Income of an estate of a deceased person, as dealt with 
in the Act. is therein described as received by the estate 
during the period of administration or settlement thereof. 
The period of administration or settlement of the estate i* 
the period required by the executor or administrator to per¬ 
form the ordinary duties pertaining to administration, in 
particular the collection of assets and the payment of debts 
and legacies. It is the time actually required for this pur- 
pose, whether longer or shorter than the period specified in 
the local statute for the settlement of estates. If an execu¬ 
tor. who Is also named os trustee, fails to obtain his dis¬ 
charge as executor, the period of administration continues up 
to the time when the duties of administration are complete 
and he actually assumes his duties as trustee, whether pur¬ 
suant to an order of the court or not. No taxable income is 
realized from the passage of property to the executor or 
Administrator on the death of the decedent, even though it 
may have appreciated in value since the decedent acquired 
It. But sec sections 42. 43. and 44. As to the taxable gain 
realized, or the deductible loss sustained, upon the sale or 
ocher disposition of property by an administrator, executor, 
or trustee, and by a legatee, heir, or other beneficiary, see 
sections 111 and 112. As to capital gains and losses, se^ 
section 117. An allowance paid a widow out of the corpus 
of the estate is not deductible from gross income. If real 
estate is sold by the devisee or heir thereof, whether before 
or after settlement of the estate, he is taxable individually 
on any profit derived. 

The tax upon the net Income of the estate or trust shall 
be paid by the fiduciary ‘see section 161 <b>). If the tax has 
bceu properly p*iid on the net Jncome of an estate or trust. 
*‘he net income on w T hich the tax Is so paid is not, in the 
hands of the distributee thereof (the legatee or the bene- 
ffc:ary>, taxable as income to him. 

Liability for the payment of the tax attaches to the person 
of the executor or administrator up to and after his discharge 
if prior to distribution and discharge he had notice of his tax 


obligations or failed to exercise due diligence in ascertaining 
whether or not such obligations existed. For the extent of 
such liability, see section 3467 of the Revised Statutes, as 
amended by section 518 of the Revenue Act of 1934 (para¬ 
graph 42 of the Appendix to these regulations). Liability for 
the tax also follows the assets of the estate distributed to 
heirs, devisees, legatees, and distributees, who may be required 
to discharge the amount of the tax due and unpaid to the 
extent of the distributive shares received by them. ‘See sec¬ 
tion 311.) The same considerations apply to trusts. 

Sec. 163 Credits Against Net Income .— 

(a) Credits of estate or trusts— For the purpose of the normal 
tax arid the rurtax the estate or trust shall be allowed the samo 
personal exemption as it allowed to a single person under sect on 
35 (b) (1), and. If no part of the Income of the estate or trust Is 
included In computing the net income of any legatee, heir, or 
beneficiary, then in addition the same credits against net income for 
interest as are allowed by section 25 (a). 

(b> Credits of beneficiary. —If any part of the income of an estate 
or trust is included in computing the net income of any legatee, 
heir, or beneficiary, such legatee, heir, or beneficiary shall, for the 
purpose of the normal tax. be allowed as credits against net income. 
In addition to the credits allowed to him under section 25. his pro¬ 
portionate share of such amounts of Interest specified in section 
25 (a) as are. under this Supplement, required to be included in 
computing his net income. Any remaining portion of such amounts 
specified in section 25 <a) shall, for the purpose of the normal tax. 
be allowed as credits to the estate or trust. 

Aut. 163-1. Credits to estate, trust , or beneficiary. —(a> An 
estate or a trust is allowed for both normal tax and surtax 
purposes the personal exemption of $1,000 allowed a single 
person but no credit for dependents. 

< b ) If no part of the income of the estate or trust is in¬ 
cluded in computing the net income of any legatee, heir, or 
beneficiary, the estate or trust shall be allowed the credits 
provided in section 25 (a), in respect of interest upon certain 
obligations of the United States. 

(c) If any part of the income of the estate or trust is in¬ 
cluded in computing the net Income of any legatee, heir, or 
beneficiary, he Is allowed for the purpose of the normal tax. 
In addition to his individual credits, the proportionate share 
of the interest upon obligations of the United States and in¬ 
strumentalities of the United States which is exempt from 
normal tax only and is required to be included in computing 
net income. Any remaining portion of such interest will be 
allowed as a credit for the purpose of the normal tax to the 
estate or trust. Where the amount of the interest specified 
in section 25 <a) is in excess of the net income of the estate or 
trust, the proportionate share of such interest which each 
beneficiary is required to include in computing his net income 
and for which he is allowed a credit for normal tax purposes 
is an amount equal to his distributive share of the net income 
of the estate or trust. Each beneficiary is entitled to but one 
personal exemption, no matter from how many trusts he may 
receive income. ‘See section 25.) 

Sec. 164. Different Taxable Years. —If the taxable year of a bene¬ 
ficiary Is different from that of the estate or trust, the amount 
which he is required, under section 162 (b). to include In com¬ 
puting his net income, shall be based upon the income of the estate 
or trust for any taxable year of the estate or trust (whether be¬ 
ginning on. before, or after January 1, 1936) ending within his 
taxable year. 

Sec. 165. Employees' Trusts.—A trust created by an employer as 
a part of a stock bonus, pension, or profit-sharing plan for the 
exclusive benefit of some or all of hta employees, to which con¬ 
tributions are made by such employer, or employees, or both, for 
the purpose of distributing to such employees the earnings and 
principal of the fund accumulated by the trust In accordance with 
such plan, shall not be taxable under section 161. but the amount 
actually distributed or made available to any distributee shall be 
taxable to him in the year in which »io distributed or made avail¬ 
able to the extent that it exceeds the amounts paid In by him. 
Such distributees shall for the purpose of the normal tax be al¬ 
lowed as credits against net Income such part of the amoun so 
distributed or made available as represents the Items of interest 
specified In section 25 (a). 

Sxc. 166. Revocable Trusts —Where at any time the power to re¬ 
vest in the grantor title to any port of the carpus or the trust is 
vested— 

(1) in the grantor, either alone or In conjunction with any per¬ 
son not having a substantial adverse Interest In the disposition of 
such part of the corpus or the Income therefrom, fir 

(2) in any person not having a substantial adverse interest In 
the disposition of such part of tho corpus or the income therefrom, 
then the Income of such part of the trust shall bo Included in 
computing the net income of the grantor. 
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Art. 166-1. Trusts, with respect to the corpus of which , the 
grantor is regarded as remaining in substance the owner .— 
(a) If the grantor of a trust Is regarded, within the meaning 
of the Act, as remaining in substance the owner of the 
corpus thereof, the Income therefrom is not taxable in ac¬ 
cordance with the provisions of sections 161, 162, and 163, 
but remains attributable and taxable to the grantor. This 
article deals with the taxation of such income. As used in 
this article, the term "corpus" means any part or the whole 
of the property, real or personal, constituting the subject 
matter of the trust. 

<b) Section 166 defines with particularity instances in 
which the grantor is regarded as in substance the owner of 
the corpus by reason of the fact that he has retained power 
to revest the corpus in himself. For the purposes of this 
article the grantor is deemed to have retained such power if 
he. or any person not having a substantial interest in the 
corpus or the income therefrom adverse to the grantor, or 
both, may cause the title to the corpus to revest in the grant¬ 
or. If the title to the corpus will revest in the grantor 
upon the exercise of such power, the income of the trust is 
attributed and taxable to the grantor regardless of— 

(1) whether such power or ability to retake the trust 
corpus to the grantor’s own use is effected by means of a 
power to revoke to terminate to alter or amend, or to 
appoint; 

(2) whether the exercise of such power is conditioned on 
the precedent giving of notice, or on the elapsing of a pe¬ 
riod of years, or on the happening of a specified event; 
• (3) the time at which the title to the corpus will re¬ 
vest in the grantor in possession and enjoyment, whether 
such time is within the taxable year or not. or whether 
such time be fixed, determinable, or certain to come; 

(4) whether the power to revest in the grantor title to 
the corpus is in the grantor, or in any person not having a 
substantial Interest in the corpus or income therefrom ad¬ 
verse to the grantor, or in both. A bare legal interest, 
such as that of a trustee, Is never substantial and never 
adverse; 

(5) when the trust was created. 

But the provisions of section 166 are not to be regarded as 
excluding from taxation to the grantor the income of other 
trusts, not specified therein, in which the grantor is. for the 
purposes of the Act, similarly regarded as remaining in sub¬ 
stance the owner of the corpus. The grantor is regarded as 
in substance the owner of the corpus, if, in view of the essen¬ 
tial nature and purpose of the trust. It is apparent that the 
grantor has failed to part permanently and definitively with 
the substantial incidents of ownership in the corpus. 

In determining whether the grantor is in substance the 
owner of the corpus, the Act has its own standard, which is 
a substantial one, dependent neither on the niceties of the 
particular conveyancing device used nor on the technical de¬ 
scription which the law of property gives to the estate or in¬ 
terest transferred to the trustees or beneficiaries of the trust. 
In that determination, among the material factors are: The 
fact that the corpus is to be returned to the grantor after a 
specific term; the fact that the corpus is or may be adminis¬ 
tered in the interest of the grantor; the fact that the antici¬ 
pated income is being appropriated in advance for the custom¬ 
ary expenditures of the grantor or those which he would 
ordinarily and naturally make; and any other circumstance 
bearing on the impermanence and indefiniteness with which 
the grantor has parted with the substantial incidents of own¬ 
ership in the corpus. 

Thus the grantor is regarded as being in substance the 
owner of the corpus if, in any case, the trust amounts to no 
more than an arrangement whereby the grantor, in the 
ordering of his affairs, finds it expedient to entrust for a 
period the title to. and custody or management of, certain 
of his property to a trustee, the income from such property 
to be used by the trustee during such period to make those 
expenditures which the grantor would customarily or ordi¬ 
narily or naturally make and to which the grantor chooses 
to commit himself in advance, while the corpus is to be held 


intact, for return in due course to the grantor. In such a 
case, it is immaterial that, at the time of the creation of the 
trust, an irrevocable disposition or consummated gift was 
made of those property rights which consist of the right to 
the expected future income of the corpus for the specified 
period. On the other hand, if the grantor, incident to a 
definitive and permanent disposition of certain of his prop¬ 
erty creates the trust in order to conserve the property not for 
himself but for the donees, who will ultimately enjoy it. the 
provisions of Actions 161, 162, and 163 are applicable. 

ic) For example, a grantor is regarded as remaining in 
substance the owner of the corpus of the trust, if he has 
placed it in trust for hia son, John. 

<A> for the term of three years, at the end of wlUch 
time the trust might be extended for a like period at the 
option of the grantor and successively thereafter, but in 
the absence of such an extension the title is onoc more to 
revest in the grantor in possession and enjoyment: or 

<B> for the term of a year and a day, then to be dis¬ 
tributed to whomsoever the wife of the grantor shall by 
deed appoint (the wife not having a substantial adverse 
interest in the disposition of the corpus or the, income 
therefrom); or 

(C) for the term of the grantor’s life, then to be dis¬ 
tributed to John, the grantor reserving, however, the right 
to alter, amend, or revoke any provision of the trust in¬ 
strument. upon notice of a year and a day. 

In these typical cases the grantor is regarded as having 
retained the substantial incidents of ownership with respect 
to the income-producing property since the corpus will or 
may once more revest in himself In (A) upon the expiration 
of the trust period if the grantor does not exercise his option 
to extend the trust, in <B> upon the designation of the 
grantor as distributee, by a person not substantially and 
adversely interested, and in (C) upon the revocation of the 
trust instrument or an alteration or amendment thereof, 
resulting in the designation of the grantor as distributee. 

id) If the grantor is regarded as remaining in substance 
the owner of the corpus the gross income of such corpus shall 
be included in the gross income of the grantor, and he shall 
be allowed those deductions with respect to the corpus as 
he would have been entitled to had the trust not been 
created. 

If the grantor strips himself of the substantial incidents 
or attributes of ownership in the corpus retained by him so 
that he ceases to be regarded as in substance the owner of 
the corpus, the income thereof realized after the effective 
date of such divesting is not taxable to the grantor but is 
taxable as provided in sections 161. 162, and 163. 

See. 167. Income for Benefit of Grantor .— 

(a) Where any part of the income of a trust— 

(1) is. or in the discretion of the grantor or of ony person not 
having a substantial adverse interest In the disposition of such 
part of the Income may be. held or accumulated for future 
distribution to the grantor; or 

(2) may. in the discretion of the grantor or of any person not 
having a substantial adverse interest In the disposition of such 
part of the income, be distributed to the grantor; or 

(3) Is. or in Urn discretion of the grantor or of any person 
not having a substantial adverse Interest In the disposition of 
such part of the Income may be. applied to the payment of 
premiums upon policies of insurance on the life of the grantor 
(except policies of Insurance irrevocably payable for the purpa:eu 
and in the manner specified in section 23 (o). relating to the 
so-called “charitable contribution" deduction); 

then such port of the income of the trust shall be Included in 
computing the net income of the grantor. 

(b) Ah used In this section, the term "in the discretion of the 
grantor" menu* “in the discretion of the grantor, either alone or In 
conjunction with any person not having a substantial adverse 
interest In the disposition of the part of the income in question." 

Art. 167-1. Trusts in the income of which the grantor re¬ 
tains an interest. — (a) Scope. —Section 167 prescribes that 
the income, or any part of the Income of certain trusts shall 
be taxed to the grantor, not because the grantor has retained 
a certain interest in the corpus of the trust (as In section 
166), but because of his retention of a certain interest in the 
income of the trust. This article deals with the taxation of 
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Mich Income, The term “income", as used in this article, 
means any part or the whole of the income of the trust. 

• b> Test of taxability to the grantor .—The test of the suf¬ 
ficiency of the grantor’s retained interest in the trust income, 
resulting in the taxation of such income to the grantor, is 
whether the grantor has failed to divest himself, permanently 
and definitively, of every right which might, by any possi¬ 
bility, enable him to have the income, at some time, distrib¬ 
uted to him, actually or constructively. Such a distribution 
to the grantor occurs if the income is paid to him or to an¬ 
other according to the grantor's direction or if, though paid 
to another pursuant to the terms of the trust, the benefit of 
the income inures to the grantor. The income so inures if 
it is or may b? applied in satisfaction of a legal obligation of 
the grantor, does or may increase his net worth, does or may 
in any way enrich him. or does or may enable him in any 
way to enjoy, in substance, such Income. Such a distribu¬ 
tion also occurs if the income is applied in payment of pre¬ 
miums upon policies of insurance on the grantor’s life. 

For the purposes of this article, the sufficiency of the 
grantor’s retained interest in the income is not aflccted by 
the fact tliat the grantor has provided that the right to so 
effect or direct the distribution of income is, or may at some 
future time be, vested In any person (either alone or in 
conjunction with the grantor) not having a substantial 
interest in the income adverse to the grantor. 

If the grantor has retained any such interest in the income, 
such income is taxable to the grantor regardless of— 

<1) whether it may be distributed currently or accumu¬ 
lated for future distribution; 

<2> whether such distribution, either current or subject to 
accumulation, is fixed by the trust instrument or is dependent 
on an exercise of discretion; 

(3) whether, if such distribution is in any way effected by 
or dependent on an exercise of discretion, the person exer¬ 
cising the discretion is the grantor or a person not having a 
Mibstantial interest in the income adverse to the grantor, or 
both. A bare legal Interest, such as that of a trustee, is never 
‘Ubstantial and never adverse; 

(4) whether, if such distribution results in the inuring of 
benefits to the grantor from the application of the income in 
satisfaction of his legal obligation, such obligation is to pay 
a debt, to support dependents, to pay alimony, to furnish 
maintenance, and support or otherwise; 

<5> the time or times of such distribution, whether within 
or without the taxable period, whether conditioned on the 
precedent giving of notice, or on the elapsing of an interval 
of time, or on the happening of a specified event, or other¬ 
wise; 

<6> when the trust was created. 

Thus the inclusion of any trust within the scope of section 
167 is based on the fact that the grantor has retained on 
interest In the income therefrom by which he is. or may be 
enabled at some time, to receive its benefits. If the grantor 
strips himself permanently and definitely of every such in¬ 
terest retained by him, the income of the trust realized after 
i-uch divesting takes effect is not taxable to the grantor, but 
is taxable as provided in sections 161 and 162. 

(c) Income and deductions .—If. as to any of the income, 
the test of taxability to the grantor Is satisfied, such income 
shall be included In the gross income of the grantor, and he 
shall be allowed those deductions with respect to such in¬ 
come as he would have been entitled had such income been 
distributable currently to him. 

Six. 168 rare* of Fitreign Countries and Possessions of United 
State *.—The amount of Income, war-profita, and excess-proflte taxes 
Impound by foreign countries or possessions of the United States 
shall be allowed as credit against the tax of the beneficiary of an 
estate or trust to the extent provided in section 131. 

Sir 169. Common Trust Funds. — 

(a) Definitions. —The term “common trust fund’* means a fund 
main tamed by a bonk (os defined in section 104) — 

(1) exclusively for the collective investment and reinvestment 
of moneys contributed thereto by the bank in its capacity os a 
trustee, executor, administrator, or guardian; and 

<2) in conformity with the rules and regulations, prevailing 
from time to time, of the Board of Oovcrnor* of the Federal Re¬ 


serve System pertaining to the collective Investment of trust 

funds by national banks 

(b) Taxation of common trust funds. —A common trust fund 
shall not be subject to taxation under this title. Title 1A, or section 
105, or 106 of the Revenue Act of 1035, and for the purposes of such 
titles and sections shall not be considered a corporation 

(c) Income of participants tn fund.- Each participant in the 
common trust fund shall include in computing its net income its 
proportionate share, whether or not distributed and whether or 
not distributable, of the net income of the common trust fund. 
The net income of the common trust fund shall be computed in 
the same manner and on the tame basis as in tho esse of an 
individual. The proportionate share of each participant in the 
amount of Interest specified In section 25 (a) received by the 
common trust fund shall for the purposes of this Supplement bo 
considered as having been received by such participant as such 
interest. 

(d) Admission and withdrawal —No gain or loss shall be realized 
by the common trust fund by the admission or withdrawal of a 
participant The withdrawal of any participating Interest by a 
participant shall be treated as a sale or exchange of such Interest 
by the participant. 

(e) Returns by bank —Every bank (as defined In section 104) 
maintaining a common trust fund shall make a return under oath 
for each taxable year, stating specifically, with respect to such 
fund, the items of gross income and the deductions allowed by 
this title, and shall include In the return the names and addresses 
of the participants who would be entitled to shore in the net in¬ 
come if distributed and the amount of the proportionate share 
of each participant. The return shall be sworn to as in the case 
of a return filed by the bonk under section 52. 

(f) Different taxable years of common trust fund and partici¬ 
pant- —If the taxable year of the common trust fund Is different 
from that of a participant, the proportionate share of the net 
income ofvthe common trust fund to be included In computing 
the net Income of the participant for its taxable year shall be 
based upon the net incomo of the common trust fund for any 
taxable year of the common trust fund (whether beginning on. 
before, or after January 1. 1936) ending within the taxable year 
of the participant. 

Art. 16&-1. Common trust fund defined. —Section 169 sets 
forth two conditions which must be satisfied by a trust fund 
maintained by any bank «as defined In section 104) before 
such fund shall be designated as a "common trust fund” 
under the Act. These conditions arc that such fund must 
be maintained— 

(1) exclusively for the collective investment and reinvest¬ 
ment of moneys contributed to such fund by the bank, solely 
in its fiduciary capacity as trustee, executor, administrator, 
or guardian; and 

(2) In strict conformity with the rules and regulations of 
the Board of Governors of the Federal Reserve System, relat¬ 
ing to the collective investment of trust funds by national 
banks. 

Section 10 (c) of Regulation F of the Board of Governors 
of the Federal Reserve System provides that; 

Funds received or held by a national bank aa fiduciary shall not 
bo Invested in participations In pools of mortgage bonds or other 
securities, except that when the cash balances to the credit of 
certain trust estates held by such national bank arc too small to 
be invested separately to advantage. This does not prevent the 
bank from Investing the funds of several trusts In u single real 
estate loan of the kind which could be made by the bank under 
the provisions of section 24 of the Federal Reserve Act. as amended. 
If the bank owns no participation tn the loan and has no Interest 
therein except as trustee or other fiduciary. 8uch small amounts 
may, with the approval of the trust investment committee, be 
invested collectively, and participation certificates may bo ivnictl 
by the trust department to the various participating estates, 
provided— 

(!) That the bank owns no participation in the securities tn 
which such collective Investments are made and has no interest In 
them except as trustee or other fiduciary; and 

(2) That such coUectlvs investments are not prohibited by 8tate 
law or by the instrument creating the trust. 

Art. 169-2. Returns of common trust funds. — Every bank 
that maintains a common trust fund as defined in section 
169 shall make a return with respect thereto under oath for 
each taxable year on a form prescribed by the Commissioner, 
In such return the bank shall state specifically with respect 
to such fund all the items of gross income and the deductions 
allowed under Title I. The bonk shall also Include in its 
return (1) the names and addresses of all the participants 
who would be entitled to share in the net Income if dis¬ 
tributed. and (2) the amount of the proportionate share of 
each of such participants. The return shall be sworn to In 
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the same manner as In the case of its corporation return 
Hied by the bank under section 52. 

CHAPTER XXIV 
Partnerships 

Supplement F—Partnerships 

8wc. 181 Partnership Not Taxable.- -Individual* carrying on buai- 
»e*fi in partnership shall be liable for Income tax only In their 
individual capacity. 

Art. 181-1. Part nersflips .—Partnerships as such are not 
subject to taxation under the Act. but are required to make 
returns of income. (See sections 187 and 188.) For defini¬ 
tion of what the term “partnership” Includes, see section 
1001 (a) <3>. 

See. 183. Tax o/ Partners. —Thore Khali be Included in computing 
the net Income of each partner his distributive share, whether 
distributed or not, of the net income of the partnership for the 
taxable year. 

Art. 182-1. Distributive share of partners .—Individuals 
carrying on business in partnership are taxable upon their 
distributive shares of the net income of such partnership, 
whether distributed or not. and are required to include such 
distributive shares in their returns. The distributive share 
of the net income of the partnership which a partner is re¬ 
quired to include in his return is his proportionate share of 
the net income of the partnership, cither— 

(a) For the taxable year upon the basis of which the part¬ 
ner's net income is computed, or 

lb) If the partner's net income is computed upon the basis 
of a taxable year different from that upon the basis of 
which the net income of the partnership is computed, for 
the taxable year of the partnership ending within the tax¬ 
able year upon the basis of which the partner's net income 
is computed. 

Amounts earned and distributed to a partner by a partner¬ 
ship after the end of its taxable year and before the end of 
his corresponding taxable year should be accounted for 
both by the partnership and by the partner in their returns 
for their next succeeding taxable year. If the result of 
partnership operation is a net loss * excess of allowable 
deductions over gross income), the loss will be divisible by 
the partners in the same proportion as net income would 
have been divisible (or. if the partnership agreement pro¬ 
vides for the division of a loss in a manner different from 
the division of a gain, in the manner so provided), and may 
be taken by the individual partners in their returns of in¬ 
come. If separate returns are made by the husband and 
wife domiciled in a community property State, and the hus¬ 
band only is a member of a partnership, that part of his 
distributive share of the partnership's net income which is 
community property should be reported by the husband and 
by the wife in equal proportions. In the case of a partner¬ 
ship closely related to other trades or businesses, see section 
45. 

Sec. 183. Computation of Partnership Income. —The net Income 
of the partnership shall be computed in the some manner and on 
the same basis aa In the case of an individual. 

Art. 183-1. Computation of partnership income .—The net 
income of the partnership shall be computed in the same 
manner and on the same basis as the net income of an indivi¬ 
dual. In computing the gain or loss recognized by section 112 
upon the sale or exchange by a partnership of capital assets 
to be taken into account in computing the net income of the 
partnership, section 117 (a) is applicable, and the fact that a 
partnership net loss (excess of allowable deductions over gross 
income) for a taxable year beginning after December 31, 
1935. may have been caused in whole or in part by taking 
into account certain losses sustained upon the sale* or ex¬ 
change of capital assets will not prevent the partner from 
deducting from his individual gross income his pro rata share 
of the partnership's net loss even though the partner indivi¬ 
dually may not have lealized any gain on the sale or exchange 
of capital assets. Payments made to a partner for services 
rendered and for interest on capita) contributions arc not 
deductible In computing the net Income of the partnership, 


such payments being held to represent a division of partner¬ 
ship profits. 

Sec. 184. Credits Against Net Income. -The partner jihaU, for 
the purpose of the normal tax. be allowed As ft credit again? * 
hi* net income, in addition to the credit* allowed to him under 
section 25, hi* proportionate shore of such amounts (not In excess 
of the net income of the partnership) of Interest specified in 
section 25 (a) os arc received by the partnership. 

Art. 184-1. Credits allowed partners. —The credits against 
net income provided in section 25 are not applicable to part¬ 
nerships as such. An individual partner, however, is entitled 
for the purpose of the normal tax to a credit against his net 
income, in addition to the credits allowed to him under sec¬ 
tion 25. of his proportionate share of such amounts (not in 
excess of the net income of the partnership) of interest speci¬ 
fied in section 25 (a) as are received by the partnership. 
There shall be included in the return of the partnership a 
statement of the amounts of such interest and the propor¬ 
tionate share thereof of each partner. 

Sxc. 185. Earned income. —In the case of the members of a part¬ 
nership the proper part of each share of the net Income which 
consists of earned income shall be determined under rules and 
regulations to be prescribed by the Commissioner writh the approval 
of the Secretary, and shall be separately shown In the return of 
the partnership. 

Art. 185-1. Earned income credit of partners. —For the 
purpose of computing the earned Income credit against net in¬ 
come <see section 25 (a) <4> and (5)), a member of a partner¬ 
ship Is entitled to treat a proper part of his distributive share 
of the partnership net income as earned income. Such part 
cannot exceed a reasonable allowance as compensation for 
Ijersonal services actually rendered by the partner in con¬ 
nection with the partnership business. In the case of a part¬ 
nership which is engaged in a trade or business in which cap¬ 
ital is a material Income-producing factor and in the trade 
or business of which the partner renders personal services 
which arc material to the earning of the partnership Income, 
the earned income of the partner from the partnership is a 
reasonable allowance as compensation for the personal serv¬ 
ices actually rendered by him, but not in excess of 20 percent 
of Ills share of the net profits the partnership < computed 
without deduction for so-called salaries to members). In 
such a case, if reasonable compensation Is less than 20 per¬ 
cent of the partner's share of the net profits, the earned in¬ 
come Is the full amount of the reasonable compensation. but 
if reasonable compensation is more than 20 percent of the 
partner's share of the net profits, then the earned income is 
20 percent of the partner's share of such profits. 

There must be included in the return of the partnership a 
statement showing the names of the • members and the 
amount (determined in accordance with the first paragraph 
of this article) of each partner’s distributive share of the 
partnership net Income which consists of earned Income. 

Example. —A partnership composed of A. B, and C Is en¬ 
gaged in the retail men's clothing business. Each partner is 
entitled to one-third of the net profits, after deduction of so- 
called salaries to members. A devotes most of his time to the 
business and is paid a salary of $10,000. 13 devotes half of his 
time to the business and is paid a salary of $5,000. C devotes 
none of his time to the business and receives no salary. The 
net profits of the partnership for the taxable year, computed 
without deduction for so-called salaries to members, arc 
$24,000. The earned income of the partners from the part¬ 
nership is as follows: Although A received a salary of $10,000 
and B a salary of $5,000. since the partnership Is engaged in 
a business in which capital is a material income-producing 
factor, the earned Income of each from the partnership is lim¬ 
ited to 20 percent of his share of the net profits. A's share 
of the net profits is $13,000 <$10,000 <salary) *f $3,000 (hi of net 
profits after deduction of $15,000 for salaries)). Twenty per¬ 
cent of $13,000 is $2,000. to which amount A's earned income 
from the partnership is limited. Since B’s share of the net 
profits is $8,000 <$5,000 I $3,000). 20 percent thereof, or $1,600. 
is B’s earned income from the partnership. C has no earned 
income from the partnership, since he renders no personal 
services In connection with the partnership business. 
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See. 186. Taxes of Foreign Countries and Possessions of United 
State *.~The Amount of Income. war-profits, and excc*ft-pro:u* taxes 
imposed by foreign countries or possessions of the United States shall 
t* allowed a» a credit against the tax of the member of a partner- 
Mp to the extent provided in section 131. 

Fee. 187. Partnership Returns. —Every partnership shall make a 
return for each taxable year, stilting apeclflcaUy the items of Its 
ro&s Income and the deductions allowed by this title and such other 
information for the purpose of carrying out the provisions of this 
title a* the Commissioner with the approval of the Secretary may by 
regulations prescribe, and shall Include In the return the names and 
k <idresses of the Individuals who would be entitled to share In the 
net income if distributed and the amount of the distributive shore 
of each individual. The return shall be sworn to by any one of the 
partners. 

Art. 187-1. Partnership returns. —Every partnership shall 
make a return of income, regardless of the amount of its net 
income (see section 1001 defining the term "partnership"). 
The return shall be on the form prescribed by the Commis¬ 
sioner, shall be filled in according to the instructions con¬ 
tained thereon, and shall be sworn to by one of the part¬ 
ners. Such return shall be made for the taxable year of the 
partnership, that is. for its annual accounting period (fiscal 
year or calendar year, as the case may be), irrespective of 
the taxable years of the partners. (Sec sections 182 and 
183.) If the partnership makes any change in its account¬ 
ing period, it shall make its return in accordance with the 
provisions of section 47. 

Art. 187-2. Contents of partnership return.— The return of 
a partnership shall state specifically— 

(a) The items of its gross Income enumerated in section 22; 
(b> The deductions enumerated in sections 23 and 213; 
ic> The amounts specified in section 25 (a) received by the 

partnership: 

<d) The amount of any Income, war-profits, and excess- 
profits taxes of the partnership paid during the taxable year 
to a foreign country or to any possession of the United States, 
and the amount of any such taxes accrued but not paid dur¬ 
ing the taxable year-; 

<c) The names and address of the individuals who would 
be entitled to share in the net income of the partnership if 
distributed; 

(/i The amount of the distributive share of such net in¬ 
come of each such individual; 

<p) The part of such share of the net income which con¬ 
sists of earned Income (see sections 25 (a) (4) and (5) and 
185): and 

(h) Such other facts as are required by the return form. 

8xc. 168. Different taxable gears of partner and partnership .— 
It the taxable year of a partner la different from that of the 
partnership, the distributive share of the net Income of the part¬ 
nership to be included In computing the net Income of the part¬ 
ner for hi* taxable year shall be based upon the net Income of the 
partnership for any taxable year of the partnership (whether be¬ 
ginning on. before, or after January 1, 1836) ending within the 
taxable year of the partner. 

CHAPTER XXV 

Insurance Companies 

Supplement G—Insurance Companies 

Bec 201 Tax on Life Insurance Companies .— 

(») Definition .—When used in this title the terra “life insur¬ 
ance company" mean* an insurance company engaged in the busi¬ 
ness of issuing life insurance and annuity con trade (Including 
contractu of combined life, health, and accident Insurance), the 
n^r.o funds of which held for the fulfillment of such contracts 
comprise more than 50 per centum of its total reserve funds. 

Art. 201 <a)-l. Life insurance companies: Definition .— 
Tin? term "life insurance company" as used in Title I is de¬ 
fined in section 201 (a>. In determining whether an insur¬ 
ance company is a "life insurance company" as defined in 
section 201 (a), no reserve shall be regarded as held for the 
fulfillment of an insurance contract unless it conforms to the 
definition of "reserve" contained in article 203 (a) (2>-l. 

I Sec. 201. Tax on Life Insurance Companies. J 

(b) Imposition of tax. — 

(I) In general.— In lieu of the tax imposed by sections 13 and 
14. there shall be levied collected, ond paid for each tuxuble year 
upon the normal-tax net Income of every life insurance company 
a tax of 15 per centum of tho amount thereof. 

No. 176-8 


(2) Normal-tax net income of foreign life in.mrance compa¬ 
nies —In the case of a foreign life insurance company, the nor¬ 
mal-tax net income nhall be an amount which beam the same 

• ratio to the normal-tax net income, computed wThout regard 
to this paragraph, oa the reeerve fund* required by law and held 
by it at the end of the taxable year upon business transacted 
within the United States bear to the reserve funds held by it a*, 
the end of the taxable year upon all business transacted. 

(3) No United States Imurancc buHness.—Foreign lire insur¬ 
ance companies not carrying on an insurance business within 
the United States and ho'.ding no reserve funds upon, hualnca* 
transacted within the United States, shall not be taxable under 
this section but shall be taxable ox other foreign corporations 

Art. 201 tb)-l. Life insurance companies: Rate of tax .— 
Life insurance companies ore subject to the tax imposed by 
section 201 <b>. in lieu of the tax Imposed by sections 13 and 
14. The rate for 1936 and for subsequent years is 15 percent, 
and the net Income upon which the tax Is Imposed differs 
from the net income of other corporations. Life insurance 
companies are entitled to the credits provided in section 26 (a) 
and (b) and are not subject to the provisions of section 117 
(capital gains and losses). 

All provisions of the Act and of these regulations not Incon¬ 
sistent with the specific provisions of sections 201-203 are 
applicable to the assessment and collection of the tax Imposed 
by section 201 <b), and life insurance companies are subject 
to the same penalties as are provided in the case of returns 
and payment of income tax by other corporations. The 
return shall be on Form 1120 L. 

Art. 201 <b)-2. Foreign life insurance companies : Net in - 
come. —The normal-tax net income of a foreign life Insurance 
company carrying on an insurance business within the United 
States or holding reserve funds upon business transacted 
within the United States shall consist of that proportion of 
its net Income from all sources, within and without the 
United States, computed under the provisions of sections 202 
and 203 minus the credits provided in section 2G <a) and <b>, 
which the reserve funds required by law and held by It at the 
end of the taxable year upon business transacted within the 
United States bear to the reserve funds held by it at the end 
of the taxable year upon all business transacted. Other for¬ 
eign life insurance companies arc not taxable under section 
201 (b), but are taxable the same as other foreign corpora¬ 
tions. See section 231. 

Site. 202. Gross Income of Life Insurance Companies >— 

(a) In the case of a life Insurance company the term "grow In¬ 
come" mean* the gross amount of Income received during the tax¬ 
able year from interest, dividends, and rent*. 

(b) The term "reeerve funds required by law" Includes, in the 
case of assessment Insurance, sum* actually deposited by any com¬ 
pany or association with State or Territorial officers pursuant to 
law as guaranty or reserve fund*, and uny funds maintained under 
the charter or article* of incorporation of the company or associa¬ 
tion exclusively for the payment of claims arising under certificates 
or iqerabershtp or policies issued upon the Mwwmant plan and 
not subject to any other use. 

Sec. 203. Net Income of Life Insurance Companies .— 

(a) General rule. —In the cose of a life insurance company the 
term "net income" means the gross Income less— 

Art. 203 <a>-l. General limitation on deductions. —In ad¬ 
dition to the limitations on deductions hereinafter specifi¬ 
cally referred to. life insurance companies are subject to a 
general limitation on deductions. See section 24 (a) (5). 

(Sec. 203. Net Income of Life Insurance Companies.) 

((a) General rule.— In the case of a life insurance company the 
term "net income" means the gross Income loses— | 

(1) Tax-free interest .—The amouui of Interest received dur¬ 
ing the taxable year which under section 22 <b) (4) I* excluded 
from gross income; 

Art. 203 <a) (1>—1. Tax-free interest. —Interest which in 
the case of other taxpayers is excluded from gross income by 
section 22 (b> <4> but included in the gross income of a life 
insurance company by section 202 (a) is allowed as a deduc¬ 
tion from gross income by section 203 (a) (1). 

| Set. 203. Net Income of Life Insurance Companies .| 
j (a) General rule. —In the case of a Ulo insurance ccmpany the 
term “net income" mean* the gro-s income lesa-| 

(2) Reserve funds. —Ail amount equal to 4 per centum of the 
mean of the reserve funds required by law and held at the 
beginning and end of the taxable year, except that in the case 
of any such reserve fund which la computed at a lower interest 
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assumption rote, the rate of 3*; per centum shall be substituted 
for 4 per centum. Ufe insurance companies Issuing policies 
covering life, health, and accident Insurance combined In one 
policy issued on the weekly premium payment plan, continuing 
for life and not subject to cancellation, shall bo allowed, in 
addition to the above, a deduction of 3^4 per centum of the 
menu of such reserve funds (not required by law) held at the 
beginning and end of the taxable year, as the Commissioner 
finds to bo necessary for the protection of the holders of such 
policies only; 

Art. 203 (a) <2)-l. Reserve funds .—In general, the reserve 
contemplated Is a sum of money, variously computed or 
estimated, which, with accretions from interest, is set aside 
(reserved > as a fund with which to mature or liquidate, 
either by payment or reinsurance with other companies, 
future unacciued and contingent claims. It must be required 
either by express statutory provisions or by rules and regu¬ 
lations of the insurance department of a State, Territory, or 
the District of Columbia when promulgated in the exercise 
of a power conferred by statute, but such requirement, with¬ 
out more. Is not conclusive: for example, it does not include 
reserves required to be maintained to provide for the ordi¬ 
nary* running expenses of a business definite in amount, and 
which must be currently paid by every company from Its 
income if its business is to continue, such as taxes, salaries, 
reinsurance and unpaid brokerage; the reserve or net value 
of risks reinsured in other solvent companies to the extent 
of the reinsurance: reserve for premiums paid in advance; 
annual and deferred dividends; accrued but unsettled policy 
claims; losses Incurred *buc unreportea; liability on supple¬ 
mentary contracts not involving life contingencies; estimated 
value of future premiums which have been waived on policies 
after proof of total and permanent disability. 

In any case where reserves arc claimed, sufficient informa¬ 
tion must be filed with the return to enable the Commissioner 
to determine the validity of the claim. Reference should be 
made to the item in which the reserve appears in the annual 
statement and to the statute or insurance department ruling 
requiring that such reserves be held. Only reserves which are 
so required, which are peculiar to insurance companies, and 
which axe dependent upon interest earnings for their main¬ 
tenance will be considered. A company is permitted to moke 
use of the highest aggregate reserve called for by any State or 
Territory or the District of Columbia in which it transacts 
business, but the reserve must have been actually held. 

In the case of life insurance companies issuing policies 
covering life, health, and accident insurance combined in one 
policy issued on the weekly premium payment plan, continu¬ 
ing for life and not subject to cancellation, it is required that 
reserve funds thereon be based upon recognized tables of 
experience covering disability benefits of the kind contained 
in policies issued by this particular class of companies. The 
deduction in respect of such reserve funds (not required by 
law) is 3 3 4 * * * * * * /4 percent of the mean of such reserve funds held at 
the beginning and end of the taxable year, 

(Sec. 203 Net Income of Life Insurance Companies.\ 

[(a) General rule. —In the cose of a life insurance company the 
term “net income” means the gross income less— | 

(3) Reserve lor dividends. —An amount equal to 2 per centum 
of any sums held at the end of the taxable your ns a reserve far 
dividends (other than dividends payable during the year follow¬ 
ing ttie taxable year) the payment of which Is deterred for a 
period of not less than five years from the date of the policy 
contract; 

(4) /nresrment expenses. —Investment expenses paid during 

the taxable year: Provided. That if any general expenses are in 

part assigned to or included in the investment expenses, the total 

deductions under this paragraph shall not exceed one-fourth of 1 

per centum of the book value of the mean of the invested assets 

held at the beginning and end of the taxable year; 

Art. 203 (a) <4)-l. Investment expenses. — The term “gen¬ 
eral expenses 11 as used in the Act means any expense in¬ 
curred for the benefit of more than cne department of the 
company rather than for the benefit of a particular depart - 
ment thereof. Any assignment of such expense to the in¬ 

vestment department of the company for which a deduction 
iv claimed under section 203 <a) "(4) shall operate to sub¬ 
ject the total investment expenses to the limitation provided 
ir that section. 


If no general expenses arc assigned to or include^ In in¬ 
vestment expenses the deduction may consist of investment 
expense-3 actually paid during the taxable year in which 
case an Itemized schedule of such expenses must be append' .1 
to the return. 

Invested assets for the purpose of section 203 <a> <4> ar.d 
this article are those which arc owned and used, and to the 
extent used, for the purpose of producing the income spec: 
fled in section 202 (a). 

The maximum allowance of one-fourth of 1 percent will 
not be granted unless it is shown to the satisfaction of the 
Commissioner that such allowance is Justified. 

J6rc. 203. Net Income of Life Insurance Companies.] 

((a) General rule. —lu the caxe of a life immranco company the 
term 'net Income” meant) the gro&i lucerne !c*e—| 

(5) Real estate expenses. —Taxed and other expenses pokl dur¬ 
ing the taxable year exclusively upon or with respect to the rp-uj 
estate owned by the company, not including taxes aw caccd 
against local benefits of n kind lending to Increase the value o. 
the property as^eseed. and not including any amount p<nd out 
for new buildings, or for permanent Improvements or beturmeir 
made to increase the value of any property. The deduction al¬ 
lowed by thle paragraph shall be allowed in the caae of tax. 
imposed upon a shareholder of a company upon his interest an 
shareholder. which arc paid by the company without reimburse¬ 
ment from the shareholder, but In such cases no deduction than 
be allowed the shareholder for the amount of auch taxes; 

Art. 203 <a> <5)-l. Taxes and expenses with respect to 
real estate .—The deduction for taxes and expenses under 
section 203 ia> <5) includes taxes and expenses paid duri:; 
the taxable year exclusively upon or with respect to real 
estate owned by the company and any sum represents 
taxes imposed upon o shareholder of the company upon his 
interest as shareholder which is paid by the company with¬ 
out reimbursement from the shareholder. No deduction 
shall be allowed, however, for taxes, expenses, and deprecia¬ 
tion upon or with respect to any real estate owned by the 
company except to the extent used for the purpose of pro¬ 
ducing investment income. (See article 203 <a> <4)-i.> 
to real estate owned and occupied by the company sec art id* 
203 <b)-l. 

(See. 203. Net Income of Life Insurance Companies.] 

((a) General rule. —In the case of a life Insurance company the 
term "net income” means the grots income leas—J 

(6) Depreciation.— A reasonable allowance, as provided in #vc- 
tlon 23 (1). for the exhaustion, wear and tear of property, in¬ 
cluding a reasonable allowance for obsolescence; and 

Art. 203 <a> <6)-i. Depreciation.-—T\\o deduction allowed 
by section 203 (a) (6) for depreciation is. except as provided 
in article 203 <b)-l. identical with that allowed other cor¬ 
porations by section 23 (1). The amount allowed by section 
23 (1) in the case of Ufe insurance companies is limited to 
depreciation sustained on the property used, and to the ex¬ 
tent used, for the purpose of producing the income specified 
in section 202 <a>. 

(Srx 203. Net Income of Life Insurance Companies .| 

((a) General rule. —In the cane of a life inauranco company the 
term “net income” means the grass Income lees—| 

(7) Interest - All Interest paid within the taxable year on :: 
Indebtedness except cn Jndebtedneto Incurred or continued t<» 
purchase or carry obligations (other than obligations of U 
United States Issued after September 24. 1217, and srtguuli. 
subscribed for by the taxpayer) the Intercut upon which b 
wholly exempt from taxation under this title. 

Art. 203 (a) (7)-I. Interest. — The deduction al.owcd by 
section 203 (a) (7) for interest on indebtedness is the san 
as that allowed other corporations by section 23 (b) but thi 
deduction includes interest on dividends held on deposit ami 
surrendered during the taxable year. Reserve funds as de¬ 
fined ih article 203 (a) (2)-l are not indebtedness. Dividend 1 
left with the company to accumulate at interest are a debt ami 
not a reserve liability. 

If a life insurance company pays interest on the proceed^ 
of life insurance policies left with H pursuant to the provision- 
of supplementary contracts, not involving life contingencies 
or similar contracts, the interest so paid shall be allowed as .» 
deduction from gross income, except that such deduction shall 
not be allowed in respect of Interest accrued in any prior tax- 
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able year to the extent that the company has had the benefit 
of a deduction of 4 percent or 3% percent, as the case may be. 
of the mean of the company’s liability on such contracts, by 
the inclusion of such liability in Its reserve funds. 

(Site 203. Net Income of Life Insurance Companies .| 

<b) Rental value of real estate. —The deduction under subsection 
(n) (8) or (6) of thin section on account of any real estate owned 
and occupied in whole or In part by a life Insurance company, shall 
be limited to nn amount which bears the same ratio to such deduc¬ 
tion (computed without regard to this subsection) as the rental 
value of the space not so occupied bears to the rental value of the 
entire property. 

Art. 203 <b)-l. Real estate owned and occupied. —The 
amount allowable as a deduction for taxes, expenses, and de¬ 
preciation upon or with respect to any real estate owned and 
occupied in whole or in part by a life insurance company is 
limited to an amount which bears the same ratio to such 
deduction ^computed without regard to this limitation) as the 
rental value of the space not so occupied bears to the rental 
value of the entire property. For example, if the rental value 
of the space not occupied by the company is equal to one-half 
of the rental value of the entire property, the deduction for 
taxes, expenses, and depreciation Is one-half of the taxes, 
expenses, and depreciation on account of the entire property. 
Where a deduction is claimed as provided In this article, the 
parts of the property occupied and the parts not occupied by 
the company, together with the respective rental values 
thereof, must be shown in a statement accompanying the 
return. 

Skc 204. Insurance Companies Other Than Life or Mutual 
ia) Imposition of tax .— 

(1) In general.— In lieu of the tax Imposed by sections 13 and 
14. there shall be levied, collected, and paid for each taxable 
year upon the normal-tax net income of every insurance com¬ 
pany (other than a life or mutual Insurance company) a tax 
of 15 per centum of the amount thereof. 

(2) Normal-tax net tncome of foreign companies — In the cnee 
of a foreign Insurance company (other than a life or mutual 
insurance company), the normal-tax net income shall be the net 
income from sources within the United States minus the sum 
of— 

(A) Interest on obligations of the United States and Us 
instrumentalities .—The credit provided In section 28 (a). 

(B> Dividends receded— The credit provided in section 
28 (b). 

(3) No United States insurance business. —Foreign insurance 
companies not carrying on an Insurance business within the 
United States shall not be taxable under this section but shall be 
taxable as other foreign corporations. 

Act. 204 (a)-l. Tax on insurance companies other than life 
or mutual. —For the calendar year 1936 and subsequent years 
all insurance companies (other than life or mutual companies 
or foreign Insurance companies not carrying on an insurance 
business within the United States) are subject to the tax Im¬ 
posed by section 204. The term “insurance companies” as 
used In this article and in articles 204 (b)-l, 204 (c)-l, and 
204 <0-1, means only those companies subject to the tax 
imposed by section 204. The rate of the tax imposed by 
section 204 Is 15 percent, and the normal-tax net income upon 
which the tax is imposed, as defined in sections 13 and 204. 
differs from the net Income of other corporations. All pro¬ 
visions of the Act and of these regulations not inconsistent 
with the specific provisions of section 204 are applicable to 
the assessment and collection of the tax Imposed by section 
204 <a>. and insurance companies are subject to the same 
penalties as provided in the case of returns and payment of 
Income tax by other corporations. Since section 204 pro¬ 
vides that the underwriting and investment exhibit of the 
annual statement approved by the National Convention of 
Insurance Commissioners shall be the basis for computing 
gross income and since the annual statement is rendered on 
the calendar year basis, the first returns under section 204 
will be for the taxable year ending December 31, 1936, and 
. hall be* on Form 1120. Insurance companies arc entitled to 
theTredits provided in section 26 <a) and <b). 

Foreign insurance companies not carrying on an insurance 
business within the United States are not taxable under sec¬ 
tion 204 but are taxable as other foreign corporations. See 
section 231. ^ 


(Sec. 204. Insurance Companies Other Than Life or Mutual.] 
(b) Definition of tncome. etc. —In the case of an insurance com¬ 
pany subject to tbe tax imposed by this section— 

(1) Gross income. —“drewo income” means the sum of (A) 
the combined gross amount earned during the taxable year, from 
Investment income and from underwriting income at provided 
In this subsection, computed on the basis of the underwriting 
and investment exhibit of the annual statement approved by 
the National Convention of Insurance Commissioners, and (B) 
gain during the taxable year from the sale or other disposition 
of property, and (C) all other Items constituting gross income 
under section 22; 

(2f Net income. —“Net income** means the gross income as de¬ 
fined in paragraph (1) of this subsection less the deductions 
allowed by subsection (c) of this section; 

(3) Investment income. —“Investment Income’* means the 
rto c .h amount of income earned during the taxable year from 
Interest, dividends, and rents, computed as follows: 

To all Interest, dividends and rents received during tbe tax¬ 
able year, add Interest, dividends and rents due and accrued at 
the end of the taxable year, and deduct all Intcrwt, dividends 
and rents due and accrued at the end of the preceding taxable 
year; 

(4) Underwriting income. —“Underwriting income'* means Uic 

g rcmiums earned on insurance contracts during the taxable year 
*&e losses incurred and expenses incurred; 

(6) Premiums earned. —“Premiums earned on insurance con¬ 
tracts during the taxable year'* means an amount computed as 
follows: 

Prom the amount of gross premiums written on Insurance con¬ 
tracts during the taxable year, deduct return premiums and 
premiums paid for reinsurance. To the result so obtained add 
unearned premium* on outstanding business at the end of the 
preceding taxable year and deduct unearned premiums on out¬ 
standing business at tbe end of the taxable year; 

(6) Losses incurred. —’'Losses incurred’* means losses incurred 
during the taxable year on insurance contracts, computed as 
follows; 

To losses paid during the taxable year, add i&lvage And rein¬ 
surance recoverable outstanding at the end of the preceding tax¬ 
able year, and deduct salvage and reinsurance recoverable out- 
stopping at the end of the taxable year. To the result so ob¬ 
tained add all unpaid losses outstanding at the end of the tax¬ 
able year and deduct unpaid losses outstanding at the end of 
the preceding taxable year; 

(7) Expenses incurred. — ‘Expenses incurred** means all ex¬ 
penses shown on the annual statement approved by the National 
Convention of Insurance Commissioners, and shall be computed 
as follows: 

To all expenses paid during tbe taxable year add expenses 
unpaid at the end of the taxable year and deduct expenses unpaid 
at the end of the preceding taxable year. For the purpo-^o of 
computing the net Income subject to the tax imposed by this 
section there shall be deducted from expenses incurred as de¬ 
fined in this paragraph all expenses incurred which are not al¬ 
lowed as deductions by subsection (e) of this section. 

Art. 204 (b)-l. Gross income of insurance companies other 
than life or mutual. —Gross Income as defined in section 204 
(b) means the gross amount of income earned during the tax¬ 
able year from interest, dividends, rents, and premium Income, 
computed on the basis of the underwriting and investment 
exhibit of the annual statement approved by the National 
Convention of Insurance Commissioners, as well as the gain 
derived from sale or other disposition of property, and all 
other items constituting ktoss income under section 22. See 
section 22 (a). (b>. and <c). It does not Include increase In 
liabilities during the year on account of reinsurance treaties, 
remittances from the home office of a foreign insurance com¬ 
pany to the United States branch, borrowed money, gross 
increase due to adjustments in book value of capita] assets, 
and premium on capital stock sold. The underwriting and 
investment exhibit is presumed clearly to reflect the true net 
income of the company, and in so far as it is not inconsistent 
with the provisions of the Act will be recognized and used as 
a basis for that purpose. All items of the exhibit, however, 
do not reflect an insurance company’s income as defined In 
the Act. By reason of the definition of Investment income, 
miscellaneous items which are intended to reflect surplus but 
do not properly enter into the computation of income, such 
as dividends declared, home office remittances and receipts, 
and special deposits, are ignored, Oain or loss from agency 
balances and bills receivable not admitted as assets on the 
underwriting and investment exhibit will be ignored, except¬ 
ing only such agency balances and bills receivable as have 
been charged off the books of the company as bad debts or. 
having been previously charged off. are recovered during the 
taxable year. 
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(Snc 204. Insurance Companies Other Than Life or 

(c) Deductions attourrd.—In computing the net Income o t an 
insurance company subject to the tax imposed by this section 
there shall be allowed aa deductions: 

(1) All ordinary and necessary expenses incurred, as provided 
In section 23 (a); 

(2) All interest os provided In section 23 (b); 

(!) Taxes as provided In section 23 (c); 

(4) Losses Incurred as defined in 6Ubscdlon (b) (6) of this 
section; 

(5) Subject to the limitation contained in section 117 (d). 
losses sustained during the taxable year from the sale or other 
disposition of property; 

(6) Bad debts in the nature of agency balances and bills 
receivable ascertained to be worthless and charged off within 
the taxable year; 

(7) The amount of Interest earned during the taxable year 
which under section 22 (b) (4) is excluded from gross Income; 

(8) A reasonable allowance for the exhaustion, wear, and tear 
of property, as provided in section 23 (1); 

(9) Charitable, and so forth, contributions, os provided in 
section 23 (q); 

(10) Deductions (other than those specified in this subsection) 
as provided In section 23, but not in excess of the amount of 
the gross income included under subsection (b) (1) (C) of this 
section. 

(d) Deductions 0 / foreign corporations. —In the case of a foreign 
corporation the deductions allowed in this section shall be allowed 
to the extent provided In Supplement I in the case of a foreign 
corporation engaged in trade or business within the United States 
or having an office or place of business therein. 

(e) Double deductions —Nothing In this section shall be con¬ 
strued to permit the same Item to he twice deducted. 

Art. 204 (c)-I. Deductions allowed insurance companies 
other than life or mutual. —The deductions allowable are 
specified in section 204, but arc subject to a general limita¬ 
tion. (See section 24 (a) <5>.) 

Among the items which may not be deducted are income 
and profits taxes imposed by the United States, income and 
profits taxes Imposed by any foreign country or possession of 
the United States (in cases where the company signifies in 
its return its desire to claim to any extent a credit for such 
taxes), taxes assessed against local benefits, donations, de¬ 
crease during the year due to adjustments in the book value 
of capital assets, decrease in liabilities during the year on 
account of reinsurance treaties, dividends paid to sharehold¬ 
ers, remittances to the home office of a foreign insurance 
company by the United States branch, and borrowed money 
repaid. 

In computing net income of insurance companies other 
than Ufe or mutual losses sustained during the taxable year 
from the sale or other disposition of property are deductible 
subject to the limitation contained in section 117 <d> but 
the graduated percentage reduction of gains and losses con¬ 
tained in section 117 (a) does not apply in the case of insur¬ 
ance (or other) corporations. Insurance companies con¬ 
ducting their business in such manner as to receive income 
under section 204 (b) (1) (C) are entitled to such deduc¬ 
tions as are provided for in section 204 (c). but only to the 
extent that the aggregate amount thereof docs not exceed 
the income included under section 204 (b) (1) <C). 

Sec. 205. Taxes of Foreign Countries and Possessions of United 
States .—The amount of income, war-profit*, and excess-profits 
taxes imposed by foreign countries or possessions of the United 
States shall be allowed os a credit against the tax of a domestic 
insurance company subject to the tax imposed by section 201 or 
204. to the extent provided in the case of a domestic corporation 
in section 131, and In such coses “net Income 0 as used In that 
section means the net income as defined in this Supplement. 

8cc 206. Computation of Gross Income. —Tho gross Income of 
Insurance companies subject to the tax Imposed by section 201 
or 204 shall not be determined In the manner provided in section 
119. 

Sec. 207. Mutual Insurance Companies Other Than L(/4«— 

(a) Application of title. —Mutuul insurance companies, other 
than Ufe Insurance companies, shall be taxable in the same manner 
as other corporations, except os hereinafter provided In this section, 
ana except that they shall not be subject to the surtax Imposed 
by section 14. and except that the normal tax imposed by section 13 
shall be at the rate of 15 per centum Instead of at the rates 
provided In such section, and such normal tax shaU be applicable 
to foreign corporations as well as domestic corporations; but 
foreign Insurance companies not carrying on an insurance business 
within the United States ahull be taxable os other foreign corpo¬ 
rations. 

(b) Gross income. —Mutual marine-insurance companies shall 
Include in gross Income the gross premiums collected and received 
by them less amounts pukl for reinsurance. 


(c) Deductions. —In addition to the deductions allowed to cor¬ 
porations by section 23. the following deductions to Insurance com¬ 
panies ahall also be allowed, unless otherwise allowed— 

(1) Mutual insurance companies other than life insurance .— 
In the case of mutual insurance companies other than Ufe 
Insurance companies— 

(A) the net addition required by law to be made within the 
taxable year to reserve funds (Including in the case of assess¬ 
ment insurance companies the actual deposit or sums with 
State or Territorial officers pursuant to law as additions to 
guarantee or reserve funds); and 

(B) the sums other than dividends paid within the taxablo 
year on policy and annuity contracts. 

(2) Mutual marine insurance companies. —In the case of 
mutual marine insurance companies, in addition to the deduc¬ 
tions allowed in paragraph (1) of this subsection, unless other¬ 
wise allowed, amounts repaid to policyholders on account of 
premiums previously paid by them, and interest paid upon 
such amounts between the or certs Lnmcnt and the payment 
thereof; 

(3) Mutual insurance companies other than unt and ma¬ 
rine.— In the case of mutual insurance companies (including 
interlnffurers and reciprocal underwriter*, but not Including mu¬ 
tual life or mutual marine Insurance companies) requiring their 
members to make premium deposits to provide for losses and 
expenses, the amount of premium deposits returned to their 
policy holders and the amount of premium deposits retained for 
the payment of losses, expenses, and reinsurance reserves. 

Art. 207-1. Tax on mutual insurance companies other than 
li/e. —For the calendar year 1936 and subsequent years all 
mutual insurance companies other than Hie < including 
foreign insurance companies carrying on an insurance busi¬ 
ness within the United States) are subject to tax under sec¬ 
tion 207 and the rate of tax is 15 percent. 

Foreign Insurance companies not carrying on an insurance 
business within the United States are not taxable under sec¬ 
tion 207 but are taxable as other foreign corporations. Sec 
section 231. 

Art. 207-2. Gross income of mutual insurance companies 
other than li/e .—The gross income of mutual insurance com¬ 
panies (other than life) consists of their total revenue from the 
operation of the business and of their Income from all other 
sources within the taxable year, except as otherwise provided 
by the Act. Gross income includes net premiums »that is, 
gross premiums less returned premiums on policies canceled 
and premiums on policies not taken). Investment income, 
profits from the sale of assets, and all gains, profits, and in¬ 
come reported to the State insurance departments, except 
income specifically exempt from tax. Premiums received by 
mutual marine insurance companies which arc paid out for 
reinsurance should be eliminated from gross income and the 
payments for reinsurance from disbursements. Deposit pre¬ 
miums on perpetual risks received and returned by mutual 
fire insurance companies should be treated in the same man¬ 
ner, as no reserve will be recognized coverihg liability for 
such deposits. The earnings on such deposits, including such 
portion, if any. of the deposits as is not returned to the policy¬ 
holders upon cancellation of the policies, must be included 
In the gross income. A net decrease in reserve funds required 
by law within the taxable year must be included in the gross 
income to the extent that such funds are released to the 
general uses of the company and increase Its free assets. Any 
net decrease in reserves shall be added to the gross income 
unless the company shall show that such decrease resulted 
from the application of reserves to the purposes for which 
they were established. 

Art. 207-3. Deductions allowed mutual insurance companies 
other than life insurance companies .—Mutual insurance com¬ 
panies (other than life insurance companies) are entitled to 
the same deductions from gross income as other corporations, 
and also to the deduction of the net addition required by law 
to be made within the taxable year to reserve funds and of 
the sums other than dividends paid within the taxable year 
on policy and annuity contracts. As to life insurance com¬ 
panies. see sections 201 and 203 and articles 201 (ai-i and 
203 (c)-l. Insurance companies, other than mutual ancTlife 
companies, are entitled only to the deductions allowed by 
section 204 (c). (See article 204 (e)-l.) Mutual insurance 
companies are not entitled to the deductions allowed by sec¬ 
tion 204 (c). but (except in the case of Ufe insurance com¬ 
panies) are entitled to the deductions allowed by section 23. 
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Paid" includes “accrued" or "incurred" (construed according 
to the method of accounting upon the basis of which the net 
income is computed) during the taxable year, but does not 
include any estimate for losses incurred but not reported dur¬ 
ing the taxable year. 

Art. 207-4. Required addition to reserve funds of mutual 
insurance companies <other than life ).—Mutual insurance 
cempanies. other than life insurance companies, may deduct 
from cross income the net addition required by law to be 
made within the taxable year to reserve funds, including 
In the casc of assessment insurance companies the actual 
deposit of sums with State or Territorial officers pursuant 
to law as additions to guarantee or reserve funds. Reserve 
funds “required by law** include not only reserves required 
by express statutory provisions but also reserves required 
by the rules and regulations of State insurance depart¬ 
ments when promulgated in the exercise of an appropriate 
power conferred by statute, but do not include assets re¬ 
quired to be held for the ordinary running expenses of the 
badness, such as taxes, salaries, reinsurance, and unpaid 
brokerage. Only reserves commonly recognized as reserve 
funds In Insurance accounting are to be taken into con¬ 
sideration in computing the net addition to reserve funds 
required by law. In the case of a fire insurance company 
the only reserve fund commonly recognized is the “un¬ 
earned-premium" fund. For a general definition of “re¬ 
serve fund” see article 203 (a) <2>-l. Mutual hail and 
mutual cyclone insurance companies are entitled to deduct 
from gross income the net addition which they are required 
to make to the “guarantee surplus" fund or similar fund. 
In the case of foreign insurance companies the deductions 
provided for by section 207 shall be allowed to the extent 
provided in Supplement I of the Act In the case of a foreign 
corporation engaged in trade or business within the United 
States or having on office or place of business therein. 

Art. 207-5. Special deductions allowed mutual marine in¬ 
surance companies .—Mutual marine Insurance companies 
ihotild include in gros3 income the gross premiums collected 
and received by them less amounts paid for reinsurance. 
They may deduct from gross income amounts repaid to 
policyholders on account of premiums previously paid by 
them, together with the interest actually paid upon such 
amounts between the date of ascertainment and the date 
of payment thereof. The remainder of the premiums ac¬ 
cordingly forms part of the net Income of the company, 
except to the extent that it is subject to the deductions 
allowed such insurance companies and other corporations. 

Art. 207-6. Special deductions allowed mutual insurance 
corn panics \ other'than life or marine ).—Mutual insurance 
companies * including intcrinsurers and reciprocal under¬ 
writers, but not including mutual life and mutual marine in¬ 
surance companies), which require their members to make 
premium deposits to provide for losses and expenses, are 
allowed to deduct from gross income the aggregate amount of 
premium deposits returned to their policyholders or retained 
for the payment of losses, expenses, and reinsurance reserves. 
In determining the amount of premium deposits retained by a 
mutual fire or mutual casualty insurance company for the 
payment of losses, expenses, and reinsurance reserves, it will 
b presumed that losses and expenses have been paid out of 
earnings and profits other than premiums to the extent of 
such earnings and profits. If. however, any portion of such 
amount is applied during the taxable year to the payment of 
losses, expenses, or reinsurance reserves, for which a separate 
allowance is taken, then such portion is not deductible; and 
if any i>ortion of such amount for which an allowance is taken 
is subsequently applied to the payment of expenses, losses, or 
rcinsurance reserves, then such payment can not be separately 
deducted. The amount of premium deposits retained for the 
payment of expenses and losses, and the amount of such ex¬ 
penses and looses, may not both be deducted. A company 
which invests part of the premium deposits so retained by it 
in Interest-bearing securities may nevertheless deduct such 
part, but not the interest received on such securities. A mu¬ 
tual fire insurance company which has a guaranty capital is 
taxed like other mutual fire Insurance companies. A stock 


fire insurance company, operated on the mutual plan to the 
extent of paying dividends to certain classes of policyholders, 
may make a return on the same basis as a mutual fire insur¬ 
ance company with respect to its business conducted on the 
mutual plan. 

Art. 207-7, Returns of mutual insurance companies (other 
than life) .—Mutual Insurance companies other than life iIn¬ 
cluding foreign insurance companies carrying on an Insurance 
business within the United States) arc required to flic returns 
of income. The return shall be on Form 1120. As an aid tn 
auditing the returns, wherever possible a copy of the report 
to the State Insurance department should be submitted with 
the return. Otherwise a copy of Schedule D, parts l. 3. and 
4. of the report should be attached to the return, showing the 
Federal, State, and municipal obligations from which the 
interest omitted from gross income was derived, and a copy 
of the complete report should be furnished as soon as ready 
for filing. 

CHAPTER XXVI 

Nonresident Aliens 

Supplement H—Nonresident Alien Individuals 

Sxc. 211. Taj on Nonresident Alien Individuals — 

(a) No United Staten business or office —There shall be levied, 
collected, and paid for each taxable year. In lieu of the tax imposed 
by aectiontt 11 and 13. upon the amount received, by every nonresi¬ 
dent alien individual not engaged In trade or buaJnras within the 
United States and not having on office or pUce of business therein, 
from source* within the United States m interest (except interest on 
deposits with persons carrying on the banking business), dividends, 
rents, salaries, wages, premium*, annuities, compensations, rcnui 
atlons, emoluments, or other Axed or determinable annual or 
periodical gains. profits. and Income, a tax of 10 per centum of such 
amount, except that such rate shall be reduced, in the case of a 
resident of a contiguous country, to such rate (not less than fl per 
centum) as may be provided by treaty with such country. 

<b) United States business or office,— A nonresident alien indi¬ 
vidual engaged tn trade or business in the United StBtes or having 
an office or place of business therein shall be taxable without re¬ 
gard to the provisions of subsection (a). As used in this section, 
section 110. section 143, section 144. and section 231, the phrase 
“engaged In trade or business within the United States” Includes 
the performance of personal services within the United States at 
any time within the taxable year, but does not include the per¬ 
formance of personal services for a nonresident alien Individual, 
foreign partnership, or foreign corporation, not engaged in trade or 
business within the United States, by a nonresident alien individual 
temporarily present In the United States for a period or periods not 
exceeding a total of ninety days during the taxable year and who^e 
compensation for such services does not exceed in the aggregate 
$3,000. Such phrase does not Include the effecting of transactions 
in the United States In stocks, securities, or commodities through 
a resident broker, commission agent, or custodian. 

Art. 211-1. Taxation of aliens in general. —For the purposes 
of the Act alien individuals are divided generally into two 
classes, namely, resident aliens and nonresident aliens. Resi¬ 
dent aliens are in general taxable the same as citizens of the 
United States, that is, a resident alien Is taxable on income 
derived from all sources including sources without the United 
States. Nonresident aliens are taxable only on income from 
sources within the United States. For further classification 
of nonresident aliens see article 211-7. 

Art. 211-2. Definition, —A “nonresident alien Individual" 
means an individual— 

(a) Whose residence is not within the United States; and 

(b) Who is not a citizen of the United States. 

An alien actually present in the United States who is not 
a mere transient or sojourner is a resident of the United 
States for purposes of the Income tax. Whether he is a tran¬ 
sient is determined by his intentions with regard to the 
length and nature of his stay. A mere floating intention, 
indefinite as to time, to return to another country is not 
sufficient to constitute him a transient If he lives in the 
United States and has no definite intention as to his stay, 
he is a resident. One who comes to the United States for a 
deflnito purpose which in its nature may be promptly accom¬ 
plished is a transient; but if his purpose is of such a nature 
that an extended stay may be necessary for Its accomplish¬ 
ment, and to that end the alien mokes his home temporarily 
in the United States, he becomes a resident, though it may be 
his intention at all times to return to his domicile abroad 
when the purpose lor which he came has been consummated 
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or abandoned. An alien irho.se stay In the United States 
Is limited to a definite period by the immigration laws is not 
a resident of the United States within the meaning of this 
article, in the absence of exceptional circumstances. 

Art. 211-3. Alien seamen . when to be regarded as resi¬ 
dents. —In order to determine whether an alien seaman is a 
resident within the meaning of the income tax law. it is 
necessary to decide whether the presumption of nonresidence 
Is overcome by facts showing that he has established a 
residence in the United States. Residence may be estab¬ 
lished on a vessel regularly engaged In coastwise trade, but 
the mere fact that a sailor makes his home on a vessel flying 
the United States flag and engaged in foreign trade Is not 
sufficient to establish residence in the United States, even 
though the vessel, while carrying on foreign trade, touches 
at American ports. An alien seaman may acquire an actual 
residence In the United 8tates within the rules laid down 
in article 211-4, although the nature of his calling requires 
him to be absent for a long period from the place where his 
residence is established. An alien seaman may acquire such a 
residence at a sailors' boarding house or hotel, but such a 
claim should be carefully scrutinized in order to make sure 
that such residence is bona fide. The filing of Form 1078 
or taking out first citizenship papers is proof of residence 
in the United 8tates from the time the form is filed or the 
papers taken out. unless rebutted by other evidence showing 
an intention to be a transient. The fact that a head tax 
has been paid on behalf of an alien seaman entering the 
United States Is no evidence that he has acquired residence, 
because the head tax Is payable unless the alien who is 
entering the country is merely in transit through the 
country. 

Art. 211-4. Proof of residence of alien. — The following 
rules of evidence shall govern In determining whether or not 
an alien within the United States has acquired residence 
therein within the meaning of the Act. An alien, by reason 
of his alienage. Is presumed to be a nonresident alien. Such 
presumption may be overcome— 

(1) In the case of an alien who presents himself for 
determination of tax liability prior to departure for his 
native country, by (a) proof that the alien, at least six 
months prior to the date he so presents himself, has filed 
a declaration of *hls intention to become a citizen of the 
United States under the naturalization laws. (&> proof that 
the alien, at least six months prior to the date he so presents 
himself, has filed Form 1078 or Its equivalent, or <c> proof 
of acts and statements of the alien showing a definite inten¬ 
tion to acquire residence in the United States or showing 
that his stay in the United States has been of such an 
extended nature as to constitute him a resident; 

(2) In oilier cases by (a) proof that the alien has filed 
a declaration of his intention to become a citizen of the 
United States under the naturalization laws. <b) proof that 
the alien has filed Form 1078 or its equivalent, or (c) proof 
of acts and statements of an alien showing a definite inten¬ 
tion to acquire residence in the United States or showing 
that his stay in the United States has been of such an 
extended nature as to constitute him a resident. 

In any case in which an alien seeks to overcome the 
presumption of nonresidence under (11 <c> or <2> <c>, if the 
internal-revenue officer who examines the alien is in doubt 
as to the facts, such officer may. to assist him in determining 
the facts, require an affidavit or affidavits setting forth the 
facts relied upon, executed by some credible person or per¬ 
sons. other than the alien and members of his family, who 
have known the alien at least six months prior to the date 
of execution of the affidavit or affidavits. 

Art. 211-8. Loss of residence by alien. — An alien who has 
acquired residence in the United States retains his status as 
a resident until he abandons the same and actually departs 
from the United States. An intention to change his residence 
does not change his status as a resident alien to that of a 
nonresident alien. Thus an alien who has acquired a resi¬ 
dence in the United States is taxable as a resident for the 
remainder of hi; stay in the United States. 


Art. 211-6. Duty of employer to determine status of alien 
employee. —If wages are paid to aliens without withholding th» 
tax, except as permitted in article 143-3, in the case of a resi¬ 
dent of Canada or Mexico, the employer should be prepared 
to prove the status of the alien as provided In the foregoing 
articles. An employer may rely upon the evidence of resi¬ 
dence afforded by the fact that an alien has filed Form 1078, 
or an equivalent certificate of the alien establishing residence 
An employer need not secure Form 1078 from the alien if he 
is satisfied that the alien is a resident alien. An employer 
who seeks to account for failure to withhold in the past. If 
he had not at the time secured Form 1078 or its equivalent. 
Is permitted to prove the former status of the alien by any 
competent evidence. The written statement of the alien em¬ 
ployee may ordinarily be relied upon by the employer as 
proof that the alien Is a resident of the United States. 

Art. 211-7. Taxation of nonresident alien indiiiduals.— FW 
the purposes of this article and articles 212-1, 213-1. 214-1, 
and 217-2. nonresident alien individuals are divided into two 
classes: <a> nonresident alien individuals not engaged in trade 
or business within the United States and not having an office 
or place of business therein at any time within the taxable 
year, and (b) nonresident alien individuals who at any timt 
within the taxable year are engaged in trade or business in 
the United States or have an office or place of business therein 
The term “nonresident alien individuals" includes "nonresi¬ 
dent alien fiduciaries." 

(a) No United States business or office .—For the purpose ? 

of this article the term “amount received" means "gross in 
come." Every nonresident alien individual not engaged in 
trade or business within the United States and not having an 
office or place of business therein at any time within the tax¬ 
able year is liable to the tax upon his gross income from 
sources within the United States, determined under the pro 
visions of section 119, which is fixed or determinable annual 
or periodical gains, profits, and income. Specific items of 
fixed or determinable annual or periodical income are enu¬ 
merated in the Act as interest (except Interest on deposit:; 
with persons carrying on the banking business), dividends, 
rents, salaries, wages, premiums, annuities, compensation, re¬ 
munerations and emoluments, but other fixed or dcteimln- 
able annual or periodical gains, profits, and Income ore also 
subject to the tax. as. for instance royalties. As to the deter¬ 
mination of fixed or determinable annua! or periodical in¬ 
come see article 143-2. The items of fixed or detcrmlmble 
annual or periodical income from sources within the United 
States received by a citizen of France residing in France 

which are exempt from Federal income taxation under the 

provisions of the convention and protocol between the United 
States and France signed April 27, 1932, and effective Janu¬ 
ary 1. 1936, are described in article 143-3. 

The fixed or determinable annual or periodical income from 
sources within the United States of a nonresident alien indi¬ 
vidual not engaged in trade or business within the United 

States and not having an office or place of business therein 

is taxable at the rate of 10 percent, except that such rad 
shall be reduced, in the case of a resident of a contiguous 
country, to such rate (not less than 5 percent) as may b.* 
provided by treaty with such country. (See also article 
212 - 1 .) 

(b) United States business or office .—A nonresident alien 
individual who at any time within the taxable.year was 
engaged In trade or business in the United States or haJ 
an office or place of business therein is not taxable at the 
rate of 10 percent upon the items of gross income enumerated 
in section 211 (a). The net income from sources within the 
United States of such a nonresident alien individual (gro 
income from sources within the United States minus the 
statutory deductions provided in sections 23 und 213) les> 
the credits against net income ullowable to an individual by 
section 25. is subject to the normal tax of 4 percent imposed 
by section 11 and the graduated surtax imposed by section 
12 (b). 

As used in section 211, section 119, section 143, section 144. 
and section 231, the phrase "engaged in trade or business 
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within the United States" includes the performance of per- 
r-onal services within the United States at any time within 
the taxable year but does not include the performance of 
personal services for a nonresident alien individual, foreign 
partnership, or foreign corporation not engaged in trade or 
business within the United StAtes by a nonresident alien 
individual temporarily present In the United States for a 
period or periods not exceeding a total of 90 days during 
the taxable year and whose compensation for such services 
does not exceed in the aggregate $3,000. Such phrase does 
not Include the effecting of transactions in the United States 
m stocks, securities, or commodities (including hedging trans¬ 
actions) through a resident broker, commission agent, or 
. ustodian. (See also article 212-1.) 

Whether a nonresident alien has an “office or place of busi¬ 
ness'* within the United States depends upon the facts In 
a particular case. The term “office or place of business”, 
however. Implies a place for the regular transaction of busi¬ 
ness and does not include a place where casual or incidental 
transactions might be, or are, effected. 

Neither the beneficiaries nor the grantor of a trust, 
whether revocable or irrevocable, is deemed to be engaged in 
trade or business in the United States or to have an office 
or place of business therein, merely because the trustee is 
engaged in trade or business in the United States or has an 
office or place of business therein. 

These provisions apply to taxable years beginning on or 
after January 1. 1936. but have no retroactive application to 
prior taxable years. The increased rates of tax are applicable 
to taxable years beginning on or after January 1. 1936, not¬ 
withstanding the fact that the provisions of section 143 of 
the Act, relating to the Increased rates of withholding, were 
not effective until July 2, 1936. (See article 14S-1.) 

See. 212. Gro?s Income .— 

fa) Qcieral rule .—In the cose of a nonresident alien individual 
grass Income Include* only the gross Income from sources within 

the United States. 

<b) Sh.p* under foreign flag. —The Income ot a nonresident 
alien individual which consists exclusively of earnings derived 
(ram the operation of a ship or ships documented under the laws 
of a foreign country which grunts an equivalent exemption to cltl- 
rent of the United Stales and to corporations organized In the 
United State') shall net be included in gross income and shall be 
exempt lrom taxation under this title. 

AnT. 212-1. Gross income of nonresident alien individ¬ 
uals. —In general, in the case of nonresident alien Individuals 
“gross Income” means only the gross income from sources 
within the United States, determined under the provisions 
of section 119. <See articles 119-1 to 119-14.) The items 
of gross income from sources without the United States and 
therefore not taxable to nonresident aliens are described in 
section 110 <c). As to who are nonresident alien individuals 
toe articles 211-2 to 211-6. 

Income received by a resident alien from sources without 
the United States is taxable although such person may 
become a nonresident alien subsequent to its receipt and 
prior to the close of the taxable year. Conversely, Income 
received by a nonresident alien from sources without the 
United States is not taxable though such person may become 
a resident alien subsequent to its receipt and prior to the 
close of the taxable year. 

<a> So United Slates business or office .—A nonresident 
rvlicn individual not engaged in trade or business within the 
United States and not having an office or place of business 
therein at any time within the taxable year is taxable only 
on gross income from sources within the United States con¬ 
sisting of fixed or determinable annual or periodical income. 
His taxable income does not include profits derived from 
Hu? effecting of transactions in the United States In stocks, 
securities, or commodities «including hedging transactions) 
through a resident broker, commission agent, or custodian, 
or profits derived from the sale within the United States of 
personal property or real property located therein. 

<b) United States business or office. —The gross income of 
a nonresident alien individual who at any time within the 
taxable year was engaged in trade or business within the 


United States or had an office or place of business therein 
is not limited to the items of gross income specified in 
section 211 (a), but includes any item of gross income which 
is treated as income from sources within the United States, 
except those items which are exempt from taxation by 
statute or treaty or which are not taxable by the Federal 
Government under the Constitution. (See sections 22 (b). 
112, 116, 119, and 212 <b>.) 

In general, any nonresident alien individual who performs 
personal services within the United States is considered as 
being engaged in trade or business within the United States 
and therefore his net Income from sources within the United 
States, including his compensation, is subject to the normal 
tax of 4 percent and the surtax. However, the phrase “en¬ 
gaged in trade or business within the United States” docs 
not apply to the personal services performed within the 
United States for a nonresident alien individual, foreign 
partnership, or foreign corporation, not engaged in trade or 
business within the United States, by a nonresident alien in¬ 
dividual temporarily present in the United States for a period 
or periods not exceeding a total of 90 days during the taxable 
year and whose compen.^ation for such services does not ex¬ 
ceed in the aggregate $3,000. Such compensation is not in¬ 
come from sources within the United States. (See section 
119 (a) (3).) As to the exclusion from gross Income of the 
official compensation received by employees of foreign gov¬ 
ernments see section 116 <h). 

The effecting of transactions In the United States In 
stocks, securities, or commodities (including hedging transac¬ 
tions) through a resident broker, commission agent, or cus¬ 
todian does not bring a nonresident alien Individual within 
the class of nonresident alien individuals engaged in trade 
or business within the United States, but if a nonresident alien 
Individual by reason of rendering personal services in the 
United States, or for other reasons, is classed as a nonresident 
alien individual engaged in trade or business within the 
United States or having an office or place of business therein, 
he is taxable upon all income from sources within the United 
States. Including profits derived from the effecting of such 
transactions. Such a nonresident alien individual is required 
to Include in gross income capital gains, gains from hedging 
transactions, and profits derived from the sale within the 
United States of personal property, or of real property located 
therein. 

Ajit. 212-2. Exclusion of earnings of foreign ships from 
gross income .—So much of the income from sources within 
the United States of a nonresident alien individual who at any 
time within the taxable year was engaged in trade or business 
within the United States, or had an office or place of business 
therein as consists of earnings derived from the operation of a 
ship or ships documented under the laws of a foreign country 
which grants an equivalent exemption to citizens of the United 
States nonresident in such foreign country and to corpora¬ 
tions organized in the United States, shall not be included in 
gross income. Foreign countries which either impose no in¬ 
come tax. or, in imposing such tax. exempt from taxation so 
much of the Income of a citizen of the United States nonresi¬ 
dent in such foreign country and of a corporation organized 
in the United States as consists of earnings derived from the 
operation of a ship or ships documented under the laws of the 
United States are considered as granting an equivalent exemp¬ 
tion within the meaning of this article. 

A nonresident alien individual not engaged in trade or busi¬ 
ness within the United States and not having an office or 
place of business therein at any time within the taxable year 
is not required to include in gross Income such income from 
sources within the United States as is derived from the opera¬ 
tion of a ship or ships, whether or not the foreign country 
under the laws of which such ships are documented meets the 
equivalent exemption requirement of the statute. 

Sec. 213. Deductions .— 

(a) General rule .—In the case of a nonresident alien individual 
the deduction* Khali be allowed only It and to the extent that they 
are connected with income from sources within the United States; 
and the proper apportionment and allocation of the deductions with 
respect to sources of income within and without the United States 
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shall be determined as provided In section IIP. under rules and 
regulations prescribed by the Commissioner with the approval of the 
Secretary. 

(b) Losses. — 

< 1 j The deduction, for losses not connected with the trade or 
buuincss if incurred in transactions entered Into for profit, allowed 
by section 33 <e) (2) shall be allowed whether or not connected 
with income from sources within the United States, but only if 
the profit. If such transaction had resulted In a profit, would be 
taxable under this title. 

(2) The deduction tor losses of property not connected with 
the trade or business if arising from certain casualties or theft, 
allowed by section 23 (e) <S>, shall be allowed whether or not 
connected with Income from sources within the United States, 
but only If the loss U of property within the United States. 

(c) Chant able, etc., contributions .—The so-called ‘'charitable con¬ 
tribution*' deduction allowed by section 23 (o) shall be allowed 
whether or not connected with income from sources within the 
United States but only ms to contributions or gifts made to domestic 
corporations or to community chests, funds, or foundations, created 
in the United States, or to the vocational rehabilitation fund. 

Art. 213-1. Deductions allowed nonresident alien individ¬ 
uals. —<a) No United States business or office. —A nonresident 
alien individual not engaged in trade or business within the 
United States and not having an office or place of business 
therein at any time within the taxable year Is not allowed 
any deductions, the tax being Imposed upon the amount of 
gross income received. (See article 211-7.) 

<b> United States business or office. —In the case of a 
nonresident alien individual who at any time within the tax¬ 
able year was engaged in trade or business within the 
United States or had an office or place of business therein j 
the deductions allowed by section 23 for business expcriser, 
interest, taxes, losses in trade, bad debts, depreciation, and 
depletion are allowed only If and to the extent that they are 
connected with income from sources within the United States. 
(Sec also section 215.) In the case of such taxpayers, how¬ 
ever. (1) losses sustained during the taxable year and not 
compensated for by insurance or otherwise, if incurred in 
any transaction entered into for profit, although not con¬ 
nected with the trade or business, are (If otherwise allow¬ 
able) deductible only if and to the extent that the profit, 
if such transaction had resulted In a profit, would have been 
taxable as income from sources within the United States; 
(2) losses sustained during the taxable year of property 
not connected with the trade or business if arising from 
flies, storms, shipwreck, or other casualty, or from theft, 
and If not compensated for by insurance or otherwise, ore de¬ 
ductible only if the property was located within the United 
States; nr.d (3) contributions or gifts made within the 
taxable year arc deductible, only if made to domestic cor¬ 
porations or to community chests, funds, or foundations, cre¬ 
ated in the United States of the type specified in section 
23 ( 0 ). or to the vocational rehabilitation fund, subject to 
the limitation provided in section 23 (o). 

Losses embraced under clause (2) of the preceding para¬ 
graph are deductible in full from items of gross Income spec¬ 
ified as being derived in full from sources within the United 
States, and, if greater than the sum of such items, the unab¬ 
sorbed loss may be deducted from the income apportioned 
to sources within the United States under the provisions of 
article 119—12. Losses embraced under clause (1) are de¬ 
ductible In full (as provided in article 119-10 or article 
119-11) when the profit from the transaction, if it had 
resulted in a profit, would have been taxable in full as in¬ 
come from sources within the United States, but should be 
deducted under the provisions of article 119-12 when the 
profit from the transaction, if It had resulted tn profit, would 
have been taxable only in part. 

Sec. 214. Credit* Against Net Income. —In the case at a non¬ 
resident alien individual the personal exemption allowed by section 
25 (b) (1) at this title shall be only 41.000. The credit for de¬ 
pendents allowed by section 25 <b) (2) shall not be allowed 

in the case of * nonresident alien Individual unices he Is a 
resident of a contiguous country. 

Art 214-1. Credits to nonresident alien individuals. — (a) 
No United States office or business. —A nonresident alien in¬ 
dividual not engaged in trade or business In the United 
States and not having an office or place of business therein 
at any' time within the taxable year is not allowed any 1 


credits under section 25, the tax being imposed upon the 
amount of gross income received. (Sec article 211-7.) 

<b) United States office or business. —In the case of a non¬ 
resident alien individual who at any time within the taxable 
year was engaged in trade or business within the United 
States or had an office or place of business therein, the 
personal exemption allowed as a credit against net Income 
by section 25 <b) (1) shall be $1,000. whether such alien 
is a single person, a married person living with husband 
or wife, or the head of a family. The credit for dependents 
provided by section 25 (b) (2) is allowed to nonresident 
alien individuals who at any time within the taxable year 
were engaged in trade or business within the United States 
or had an office or place of business therein only' if tliey are 
residents of Canada or Mexico. If the status of the tax¬ 
payer as to dependents changes during the taxable year, 
the credit for dependents shall be determined as provided 
in article 25-7. 

Sac. 215. Allowance of Deductions and Credits. — 

(a) Return to contain information —A nqtircsklcm alien Indi¬ 
vidual ahull receive the benefit of the deduction* and credit**, al¬ 
lowed to him In this title only by filing or causing to be filed with 
the collector a true and accurate return of hla total Income received 
from all Bounces In the United State*, in the manner prescribed In 
tbi* title; including therein all the Information which the Com¬ 
missioner may deem necessary for the calculation at such deductions 
and credits. 

(b) Tax withheld at source. —The benefit of the personal exemp¬ 
tion and credit for dependent* may. In the discretion of the Com- 
mi&Moner and under regulations prescribed by him With the ap¬ 
proval of the Secretary, be received by a nonresident alien Individ¬ 
ual entitled thereto, by filing a claim therefor with the withholding 
agent. 

Art. 215.— Allowance of deductions and credits to nonresi¬ 
dent alien individuals. —Unless a nonresident alien individual 
who at any time within the taxable year was engaged in 
trade or business within the United States or had an office 
or place of business therein shall file, or cause to be filed with 
the collector, a true and accurate return of his total income 
from sources within the United States, as required by para¬ 
graph (b) of article 217-2. the tax shall be collected on the 
basis of the gross income mot the net income* from source« 
within the United States. Where such a nonresident, abet, 
has various sources of Income within the United States, so 
that his total income calls for the assessment of a surtax, 
and a return of income was not filed by liim or on his behali 
the Commissioner will cause a return of income to be made 
and include therein the income of such nonresident alien 
from all sources concerning which he has information, with¬ 
out allowance for deductions or credits, and will assess the 
tax and collect it from one or more of the sources of income 
of such nonresident alien within the United States. 

A nonresident alien not engaged in trade or business within 
the United States and not having an office or place of busi¬ 
ness therein, Is not entitled to any allowance of deductions 
or credits even though he may file a return of income. 

Sec. 216. Credits Against Tax.—A nonresident alien Individual 
oholl not be allowed the credits against the tax for taxes of foreign 
countries and possessions of the United State* allowed by section 
131. 

Sdc. 217 Returns.— 

(a) Requirement, —In the case of a nonresident alien lndlvidur.! 
the return. In Ueu of the time prescribed In section 53 (a) (1). 
shall be made on or before the fifteenth day of the sixth month 
following the close of the fiscal year. or. If the return is made on tm? 
basis of the calendar year, then on or before the fifteenth day of 
June. 

<b) Exemption from requirement. —Subject to such conditions, 
limitation*, and exceptions and under such regulations as may be 
prescribed by the Commissioner, with the approval of the Secretary, 
nonresident alien Individuals subject to the tax Imposed by aecUon 
211 (a) may be exempted from the requirement of filing return*; 
of such tax. 

Art. 217-1. Time and place for filing returns of nonresident 
alien individuals .—The return in the case of a nonresident 
alien Individual must be made on or before the 15th day of 
the sixth month following the close of the fiscal year or on or 
before the 15th day of June, if on the basis of the calendar 
year. The return must be filed with the collector of internal 
revenue for the district In which the nonresident alien indivi¬ 
dual has his principal place of business in the United Slates, 
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nr if he has no principal place of business in the United States, 
then with the collector of internal revenue at Baltimore. Md. 
F failure to make and file the return within the time 
p it scribed see section 291. Pop cases in which no return is 
required see paragraph <a> of article 217-2. 

Art. 217-2. Return of income.—(a) No United States office 
nr ?'ace of business .—If the tax liability of a nonresident alien 
Individual, not engaged in trade or business within the United 
States and not having any office or place of business therein 
at any time within the taxable year, is fully satisfied at the 
source a return of income is not required. In view of the 
fact, however, that section 211 <a> of the Revenue Act of 1936 
imposing a tax of 10 percent on fixed or determinable annual 
< periodical income of nonresident aliens is retroactive to 
taxable years beginning on or after January 1. 1936, and 
v ithholdlng at the higher rate was not effective until July 2. 
11*36 there will be many cases in which the nonresident 
alien's tax liability will not have been fully satisfied at the 
utree. A nonresident alien individual not engaged in trade 
or business within the United States, and not having an office 
or place of business therein for a taxable year beginning on 
or after January 1. 1936, shall make or have made a return 
on Form 1040NB with respect to that portion of his Income 
received from sources within the United States consisting of 
interest on so-called tax-free covenant bonds on which a tax 
of only 2 percent was withheld at the source, and with respect 
to any other fixed or determinable annual or periodical in¬ 
come upon which the tax was not fully satisfied at the source, 
including dividends received from a foreign corporation which 
a i treated as income from sources within the United States 
under section 119 (a) (2) <B>, and shall pay the balance of 
the tax shown to be due. 

<b> United States business or office.—It a nonresident alien 
individual at any time within the taxable year is engaged in 
♦rude or business within the United States or has an office or 
place of business therein he shall make or have made a full 
nd accurate return on Form 1040B of his income received 
from all sources within the United States. A return will not 
!> required, however, in the case of such a nonresident alien 
individual, a resident of Canada or Mexico, whose sole income 
from rources within the United States consists of compensa¬ 
tion for personal services and does not exceed $1,000 during 
the taxable year. 

The responsible representative or agent within the United 
S:ntes of a nonresident alien individual who at any time 
within the taxable year was engaged in trade or business 
within the United States or had an office or place of business 
therein, shall make in behalf of his nonresident alien prin¬ 
cipal. a return of. and shall pay the tax on. all income from 
sources within the United States coming within his control 
a representative or agent. The agency appointment will 
<3 ermine how completely the agent is substituted for the 
principal for tax purposes. Any person who collects Interest 
or dividends on deposited securities of such a nonresident 
alien, executes ownership certificates In connection therewith 
end rells such securities under special instructions shall 
not be deemed merely by reason of such acts to be the 
i* ponsible representative or agent of the nonresident alien. 
Where upon filing a return of income it appears that such 
nonresident alien is not liable for tax. but nevertheless a 
tax shall have been withheld at the source, in order to obtain 
e refund on the basis of the showing made by the return 
there should be attached to it a statement showing accur¬ 
ately the amounts of tax withheld, with the names and 
post-office addresses of all withholding agents. <See article 
K3-4.) 

5ic. 218. Payment of Tax .— 

lu) Time of payment. —In the case of a nonresident Allen Indi¬ 
vidual the tr.tal amount of tux imposed by this title shall be paid, 
h. lieu of the time prescribed in section W (a), on the fifteenth 
dny of June following the close of the calendar year, or, if the 
rrnirn rhould bo mad* on the basis of x fiscal year, then on the 
fifteenth day of the sixth month following the close of the fiscal 
year, 

<b» Withholding at source.—For withholding at source of tax on 
In ca: of n »president aliens, soo section 143. 
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Art. 218-1. Date on which tax shall be paid bv nonresident 
alien individual. —In the case of a nonresident alien indi¬ 
vidual the tax is to be paid on or before the 15th day of 
June following the close of the calendar year, or. where the 
return Is made on the basis of a fiscal year, on or before the 
15th day of the sixth month following the close of the 
fiscal year. As to payment of the tax M installments, see 
article 58-1. 

Sec 219. Partnerships.—F or the purpose of this title, a nonresi¬ 
dent alien individual shall be considered as being engaged in a 
trade or business within the United States If the partnership of 
which be U a member is mo engaged and xs having on office or 
place of business within the United States it the partnership of 
which he Is a member hAs ouch on office or place of business. 

Art. 219-1. Partnerships. —Whether a nonresident alien in¬ 
dividual who is a member of a partnership is taxable under 
the provisions of section 211 <a) or <b) may depend upon 
the status of the partnership. A nonresident alien Individual 
who is a member of a partnership which is not engaged in 
trade or business within the United States or has no office 
or place of business therein is taxable under section 211 »a) 
if he is not otherwise engaged in trade or business within 
the United States or has no office or place of business therein. 
A nonresident alien Individual who is a member of a part¬ 
nership which at any time within the taxable year is en¬ 
gaged in trade or business within the United States or has 
an office or place of business therein Is considered as being 
engaged in trade or business within the United States or as 
having an office or place of business therein and is therefore 
taxable under section 211 <b>. For definition of what the 
term “partnership** includes sec section 1001 (a) (3). The 
test of whether a partnership is engaged in trade or business 
within the United States, or has an office or place of busi¬ 
ness therein, is the same as in the case of a nonresident 
alien individual. <See article 211—7.) 

CHAPTER XXVII 

Foreign Corporations 
Supplement I—Foreign Corporations 

Sec. 231 Tax on Foreign Corporations 

(a) Nonresident corporations.—There shall be levied, collected, 
and paid for each taxable year, in lieu of the tax imposed by sec¬ 
tion* 13 and 14. upon the amount received by every foreign cor¬ 
poration not engaged In trade or business within the United 
States and not having an office or place of business therein, from 
sources within the United States as lntcre.n (except Interest on 
deposits with persona carrying on the banking business). dividends, 
rents, salaries, wages, premiums, annuities, compensations, remun¬ 
erations, emoluments, or other fixed or determinable annual or 
periodical gains, profits, and Income, a tax of 16 per centum of 
such amount, except that in the case of dividends the rate shall be 
10 per centum, and except that in the case of corporations or¬ 
ganized under the laws of a contiguous country such rate of 10 
per centum with respect to dividends shall be reduced to such rate 
<not less than 5 per centum) as may be provided by treaty with 
such country. 

lb) Resident corporations.—A foreign corporation engaged in 
trade or business within the United Slates or having an office or 
place of business therein shall be taxable without regard to tho 
provisions of subsection (a), but the normal tax imposed by ccc- 
tlon 13 shall be ut the rate of 23 per centum instead of at the 
rales provided in such section. 

(c) Undistributed profits surtax.—A foreign corporation shal* 
not be subject to the surtax imposed by section 14. 

(d) Gross income.— In the css* of a foreign corporation grow 
Income includes only the gross Income from sources within the 
United States. 

(e) Ships under foreign flag.— The Income of a foreign corpora¬ 
tion. which consists exclusively of larntnga derived from the opera¬ 
tion of n ship or ships documented under the laws of a foreign 
country which grants an equivalent exemption to citizens of the 
United States and to corporations organized In the United States, 
shall not be included in gross in:ome and shall be exempt from 
taxation under this title. 

Art. 231-1. Taxation of foreign corporations. —For the pur¬ 
poses of this article and articles 231-3, 232-1, 235-1, 235-2, 
and 236-1. foreign corporations are divided into two classes: 
(a) foreign corporations not engaged in trade or business 
within the United States and not having an office or place ot 
business therein at any time within the taxable year, re¬ 
ferred to In the regulations as nonresident foreign corpora- 
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tions (see article 1001-8); and (b) foreign corporations 
which at any time within the taxable year are engaged in 
trade or business within the United States or have an office 
or place of business therein, referred to in the regulations as 
resident foreign corporations (see article 1001-8). 

ia.» Nonresident foreign corporations. —For the purposes 
of this article the Term “amount received’* means “gross in¬ 
come.* 4 Every nonresident foreign corporation is liable to 
the tax upon gross income from sources within the United 
States, determined under the provisions of section 119, which 
Is fixed or determinable annual or periodical gains, profits, 
and income. Specific items of fixed or determinable annual 
or periodical income arc enumerated in the Act as interest 
(except interest on deposits with persons carrying on the 
banking business), dividends, rents, salaries, wages, premi¬ 
ums, annuities, compensations, remunerations, emoluments, 
but other fixed or determinable annual or periodical gains, 
profits, and income arc also subject to the tax. as, for in¬ 
stance. royalties. As to the definition of fixed or determin¬ 
able annual or periodical Income see article 143-2. The 
items of fixed or determinable annual or periodical income 
from sources within the United States received by a corpora¬ 
tion organized under the laws of France, which are exempt 
from Federal Income tax under the provisions of the con¬ 
vention and protocol between the United States and France 
signed April 27. 1932. and effective January 1. 1936, are 
described in article 143-3. 

The fixed or determinable annual or periodical Income 
from sources within the United States, including royalties, 
but excluding dividends, of a nonresident foreign corpora¬ 
tion is taxable at the rate of 15 percent. Dividends which 
are treated as income from sources within the United States 
are taxable at the rate of 10 percent, except that in the case 
of a nonresident foreign corporation organized under the 
laws of a contiguous country, such rate of 10 percent shall 
be reduced to such rate (not less than 5 percent) as may be 
provided by treaty with such country. 

<b) Resident foreign corporations .—A resident foreign 
corporation is not taxable at the rate of 15 percent upon the 
items of fixed or determinable annual or periodical income 
enumerated in section 231 (a). A resident foreign corpora¬ 
tion is liable to a normal tax of 22 percent upon its net in¬ 
come from sources within the United States (gross income 
from sources within the United States minus the statutory 
deductions provided in sections 23 and 232) less the credits 
allowed against net Income by section 26 (a) and <b> for 
the purpose of computing the normal tax of a corporation. 

As used in section 231, section 119, section 143. section 144. 
and section 211, the phrase ‘ engaged in trade or business 
within the United States’* includes the performance of per¬ 
sonal services within the United States at any time within 
the taxable year. Such phrase does not include the effecting 
of transactions in the United States in stocks, securities," or 
commodities (including hedging transactions) through a 
resident broker, commission agent, or custodian. 

Whether a foreign corporation has an “office or place of 
business" within the United States depends upon the facts in 
a particular case. The term “office or place of business", how¬ 
ever, implies a place for the regular transaction of business 
and does not include a place where casual or incidental trans¬ 
actions might be. or arc. effected. 

These provisions apply to taxable years beginning on or 
after January 1, 1936. but have no retroactive application to 
prior taxable years. The Increased rates of tax are applicable 
to taxable years beginning on or after January 1, 1936. not¬ 
withstanding the fact that the provisions of sections 143 and 
144 of the Act relating to the Increased rates of withholding 
were not effective until July 2. 1936. (Sec article 143-1.) 

Art. 231-2. Undistributed profits surtax .—A foreign corpo¬ 
ration, whether resident or nonresident, is not subject to the 
surtax Imposed by section 14. 

Art. 231-3. Gross income of foreign corporations.—In the 
case of a foreign corporation, including a life insurance com¬ 
pany not carrying on an Insurance business within the United 
States and holding no reserve funds upon business transacted 
within the United States (see section 201 (b) (3)), an insur¬ 


ance company other than life or mutual not carrying on nr, 
insurance business within the United States (sec section 204 
(a) (3)) and a mutual insurance company other than lif. 
not carrying on an insurance business within the United States 
(see section 207 (a)), the term “gross income” means gret 
income from sources within the United States as defined and 
described in section 119. «Soe articles 119-1 to 119-14.) T! 
items of gross income from sources without the United State, 
and therefore not taxable to foreign corporations are de¬ 
scribed in section 119 (c). As to the definition of a fere: n 
corporation see section 1001 (a) (2) and (5). A 3 to foreign 
life insurance companies, see article 201 (b>-2. As to fori n 
corporations formed or availed of to avoid surtax see article 
102-4. As to foreign personal holding companies sec art‘c 
351-3. 

<«i) Nonresident foreign corporations. —A nonresident for¬ 
eign corporation is taxable under section 231 (a) only on 
fixed or determinable annual or periodical gross income re ¬ 
ceived from sources within the United States. Its taxable 
income does not include profits derived from the effect!:, 
of transactions in the United States in stocks, securities, t. 
commodities including hedging transactions) through a re 
dent broker, commission agent, or custodian, or profits dt 
rived from the sale within the United States of persons! 
property or real property located therein. 

'&) Resident foreign corporations.—The gross income fret, 
sources within the United States of a resident foreign cor¬ 
poration Is not 1-mited to the items of fixed or determinate 
annual or periodical Income referred to in section 231 (a), but 
includes every item of gross income which is treated as incon . • 
from sources within the United States, except those [ten 
which are specifically exempt from taxation by statute < 
treaty or which are not. taxable by the Federal Goveramei 
under the Constitution. <See sections 22 <b), 119 and 
231 ie).> 

A foreign corporation which effects transactions in tfc 
I United States in stocks, securities, or commodities ' includir. 

; hedging transactions> through a resident broker, commission 
agent, or custodian is not merely by reason of such transac¬ 
tions considered as being engaged in trade or business within 
the United States which would cause it to be classed as a 
resident foreign corporation. However, a foreign corporation 
which at any time within the taxable year is otherwise en¬ 
raged in trade or business in the United States or has ar, 
office or place of business therein, being a resident foreign 
corporation, is taxable upon all income derived from sourer 
within the United States, including the profits realized from 
such transactions. A resident foreign corporation is also 
required to include in its gross income capital gains, pair: 
from hedging transactions, and profits derived from the .ar 
within the United States of personal property, or of real 
property located therein. 

Art. 231-4. Exclusion of earnings of foreign ships from 
gross income. —A resident foreign corporation may exclude 
from gross income under section 231 <e) so much of its in¬ 
come from sources within the United States as consists of 
earnings derived from (he operation of a ship or ship^ docu¬ 
mented under the laws of a foreign country, to the same ex¬ 
tent as provided in article 212-2 with respect to nonrosiderii 
alien individuals. 

A nonresident foreign corporation is not required to includt* 
in gross income such income from sources within the Unite 1 
States as is derived from the operation of a ship or ship 
whether or not the foreign country under the laws of which 
such ships are documented meets the equivalent exemption 
requirements of the statute. 

8cc. 232. Deduction *.— 

(a) Jn general. —In the case of a foreign corporation the deduc¬ 
tions shall be allowed only if and to the extent that they' are con¬ 
nected with Income from pounces within the United States: and 
the proper apportionment and allocation of the deductions with 
respect to sources within and without the United States shall be 
determined as provided in section 119, under rules and regulation, 
prescribed by the Commissioner with the approval of the Secretary 

(b) Charitable, and wo forth, contribution *—The so-called “chari¬ 
table contribution” deduction allowed by section 23 (q) shall be 
allowed whether or not connected with income from sources within 
the United States. 
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Art. 232-1. Deductions allowed foreign corporations. — (a) 
Nonresident forcian corporations .—A nonresident foreign cor¬ 
poration is not allowed any deductions from gross income 
from sources within the United States, the tax being imposed 
upon the amount of gross income received. (Sec article 
231-1.) 

<b> Resident forcian corporations.—-A resident foreign cor¬ 
poration is allowed the same deductions from its gross income 
i-rising from sources within the United States as are allowed 
a domestic corporation under section 23 to the extent that 
uch deductions ore connected with such gross income, except 
that tire so-called charitable contribution deduction allowed 
by section 23 (q> is allowed whether or not connected with 
ncome from sources within the United States. The proper 
apportionment and allocation of the deductions with respect 
to sources within and without the United States shall be 
determined as provided in section 119. As to foreign life in¬ 
surance companies, see article 201 <b>-2. As to foreign cor¬ 
porations formed or availed of to avoid surtax see article 
102-4. As to foreign personal holding companies, see article 
351-3. . 

5*3. 233. Allowance of Deduction* and Credits .—A foreign cor¬ 
poration shall resolve the benefit of the deduction* and credits al¬ 
lowed to it in this tlUe only by filing or causing to be filed with 
tho collector a true and accurate return of its total Income re¬ 
ceived from all sources In the United States, in the manner pre¬ 
scribed In this title: Including therein aU the information which 
the Commissioner may deem necessary for tho calculation of 3uch 
deductions and credits. 

Art. 233-1. Allowance of deductions and credits,—The 
benefit of the deductions and credits allowed a resident for¬ 
eign corporation can be had only by filing or causing to be 
filed with- the collector a true and accurate return of Us 
total income received from sources within the United States. 
Only items of interest and dividends included in gross In¬ 
come may be credited under section 26 (a) and ib). Inas¬ 
much os a nonresident foreign corporation is taxable under 
section 231 (a) only upon fixed or determinable annual or 
periodical gross Income received from sources within the 
United States, such foreign corporation may not receive the 
benefit of the deductions and credits by filing a return of 
income. 

Sec. 234. Credits Against Tax .—Foreign corporations shall not be 
allowed the credits against the tax for taxes of foreign countries 
and possessions of the United States allowed by section 131. 

See 235: Return *.— 

(a) Tine of filing,— In the case of a foreign corporation not hav¬ 
ing any cfficc or place of business In the United States, the return, 
tn lieu of the time prescribed in section 53 (a) (1). shall be made on 
or before the fifteenth day of the sixth month following the dose of 
the fiscal year, or. If the return is made on the basis of the calendar 
year then* on or before the fifteenth day of June. If any foreign 
corporation has no office or place of business in the United States 
but has an agent in the United 8tates, the return shall be made by 
the agent 

(b) Exemption from requirement. —Subject to such conditions, 
limitations, and exception* and under such regulations as may be 
prescribed by tho Commissioner, with the approval of the Secretary, 
corporations subject to tho tax imposed by section 231 (a) may be 
exempted from the requirement of filing returns of such tax. 

Art. 235-1. Time and place for filing returns of foreign cor¬ 
porations. —la) Nonresident foreign corporations. —The re¬ 
turn in the case of a nonresident foreign corporation must be 
made on or before the 15th day of the sixth month following 
the clcce of the fiscal year. or. if the return is made on the 
basis of a calendar year then on or before tho 15th day of 
June. If a nonresident foreign corporation has an agent in 
the United States, the return shall be made by the agent 
The return must be filed witli the collector of Internal revenue. 
Baltimore. Md. (Sec section 53 <b) (2>). For failure to 
make and file a return within the time prescribed see section 
291. For cases in which no return is required see paragraph 
<a) of article 235-2. 

Resident foreign corporations .—The return in the case 
of a resident foreign corporation. In lieu of the time pre¬ 
scribed in section 235. shall be made on or before the 15th 
day of the third month following the close of the fiscal year, 
or on or before the 15th day of March if on the basis of the 
calendar year. (See section 53 (a) (1),) The return must 
be filed with the collector of internal revenue for the district 


in which the resident foreign corporation has its principal 
place of business or principal office or agency in the United 
States. (See section 53 (b> (2).) For failure to make and 
file a return within the time prescribed see section 291. 

Art. 235-2. Return of Income. —(a) Nonresident foreign 
corporations. —If the tax Liability of a nonresident foreign 
corporation is fully satisfied at the source a return of income 
is not required. In view of the fact, however, that section 
231 (a) of the Revenue Act of 1936 Imposing a tax of 15 
percent on fixed or determinable annual or periodical income 
except dividends which are taxed at the rate of 10 percent is 
retroactive to taxable years beginning on or after January 
1. 1936. and withholding on the full amount of dividends 
from domestic corporations was not effective until July 2, 
1936. there will be many cases in which the nonresident for¬ 
eign corporation's tax liability will not have been fully sat¬ 
isfied at the source. A nonresident foreign corporation for 
a taxable year beginning on or after January 1. 1936. shall 
make or have made a return on Form 1120NB with respect 
to that portion of its Income received from sources within 
the United States consisting of interest on so-called tax-free 
covenant bonds on which a tax of only 2 percent was with¬ 
held at the source, end with respect to any other fixed or 
determinable annual or periodical income upon which the 
tax was not fully satisfied at the source. Including dividends 
received from a foreign corporation which are treated as 
income from sources within the United States under section 
119 ia) (2) <B>. and shall pay the balance of the tax shown 
to be due. 

(b) Resident foreign corporations. —If a foreign corpora¬ 
tion at any time within the taxable year is a resident cor¬ 
poration it shall make a full and accurate return on Form 
1120 of its income received from sources within the United 
States. 

See. 236. Payment of Tax ,— 

(a) Time oj payment, —In the case of a foreign corporation not* 
having any office or place of business in the United States the total 
amount of tax imposed by this title shall be paid. In Ucu of the 
time prescribed in section 60 (a), on the fifteenth day of June fol¬ 
lowing the close of the calendar year, or. If the return should be 
made on the basis of a fiscal year, then on the fifteenth day of the 
sixth month following the close of the fiscal year. 

(bl Withholding at source.—For withholding at source of tax on 
income of foreign corporations. see section 144. 

Art. 236-1. Dates on which tax shall be paid by foreign 
corporations .—(a) Nonresident foreign corporations. —In the 
case of a nonresident foreign corporation the total amount 
of tax imposed by section 231 (a) shall be paid on the 15th 
day of June following the close of the calendar year, or if 
the return should be made on the basis of a fiscal year, then 
on the 15th day of the sixth month following the close of 
the fiscal year. As to payment of the tax in installments sec 
article 56-1. 

(b) Resident foreign corporations. —In the case of a resi¬ 
dent foreign corporation the total amount of tax Imposed by 
section 231 (b) shall be paid, in lieu of the time prescribed 
In section 236 (a), on the 15th day of March following the 
close of the calendar year, or if the return is made on the 
basis of a fiscal year, then on the 15th day of the third month 
following the close of the fiscal year. As to payment of the 
tax in Installments see article 56-1. 

Sue. 237. Foreign Insurance Companies.—For special provisions 
relating to foreign insurance companies, see Supplement O. 

Sxc. 238 Affiliation .—A foreign corporation shall not be deemed 
to be affiliated with any other corporation within the meaning of 
section 141. 

CHAPTER xxvm 

Income From Sources Within Fo&scssions of United States 
Supplement J—Possessions of the United States 

Sxc. 251. Income From Sources Within Possessions of United 
States.— 

(a) General rule. —In the cose of citizen* of the United State* 
or domestic corporation*, satisfying the following conditions, gross 
income means only gross Income from sources within tho United 
States— 

(1) if 80 per centum or more of the gross income of such citizen 

or domestic corporation (computed without the benefit of this 

section), far the three-year period Immediately preceding the 

• 
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dc>6e of the taxable year (or far such part of such period Im¬ 
mediately preceding the dose of such taxable year as may be 
applicable) was derived from sources within a possession of the 
United States; and 

(2) If, In the case of such corporation, 60 per centum or more 
of its gross income (computed without the benefit of this section) 
for such period or such port thereof was derived from the active 
conduct of a trade or business within a possession of the United 
State*; or 

(3) If, In case of such citizen, 60 per centum or more of his 
gross Income (computed without the benefit of thla section) for 
such period cr such part thereof was derived from the active con¬ 
duct of a trade or busineac within n possession of the United 
States either on hla own account or as an employee or agent 
of another. 

(b) Amounts received in United States — Notwithstanding the 
provisions of subsection (a) there shall be Included In grogs income 
all amounts received by such citizens or corporations within the 
United States, whether derived from sources within or without the 
United States. 

(c) Tax in case o / corporat iotur.—In the case of a domestic cor¬ 
poration entitled to the benefits of this section the normal tax 
imposed by section 13 shall be at the rate of 15 per centum In¬ 
stead of at the rates provided In such section, and such a corpora¬ 
tion shall not be subject to the surtax imposed by section 14. 

(d) Definition.— As used In this section the term “possession of 
the United States** does not include the Virgin Islands of the 
United States 

(e) Deductions — 

(1) Citizens of the United Staten entitled to the benefits of 
thla section ahal] have the same deductions os ore allowed by 
Supplement H In the case of a nonresident alien individual 
engaged in trade or business within the United States or having 
an office or place of business therein. 

(2) Domestic corporatiomi entitled to the benefits of this 
section shall have the same deductions os are allowed by Sup¬ 
plement 1 In the case of a foreign corporation engaged in trade 
or business within the United States or having an office or plaoc 
of business therein. 

(f) Credits against net income -—A citizen of the United States 
entitled to the benefits of this section shall be allowed a personal 
exemption of only $1,000 and shall not be allowed the credit for 
dependents provided In section 25 (b) (2). 

fg) Alloicance of deductions and credits —Citizens of the United 
States and domestic corporations entitled to the benefits of this 
section shall receive the benefit of the deductions and credits al¬ 
lowed to them in this title only by filing or causing to be filed 
with the collector a true and accurate return of their total In¬ 
come received from all sources in the United States, in the man¬ 
ner prescribed in thla title: including therein all the information 
which the Commissioner may deem necessary for the calculation 
of such deductions and credits. 

(h) Credits against tax .—Persons entitled to the benefits of this 
section shall not be allowed the credits against the tax for taxes 
of foreign countries and possessions of the United States allowed 
by section 131. 

(I) Affiliation. —A corporation entitled to the benefits of this 
section shall not be deemed to be affiliated with any other cor¬ 
poration within the meaning of section 141. 

Art, 251-1. Citizens of the United States and domestic cor¬ 
porations deriving income from sources within a possession of 
the United States .—In the case of a citizen of the United 
States or a domestic corporation satisfying the following con¬ 
ditions, gross income means only gross income from sources 
within the United States— 

(1) If 80 percent or more of the gross income of such citi¬ 
zen or domestic corporation (computed without the benefit of 
section 251) for the 3-year period immediately preceding the 
close of the taxable year (or for such part of such period im¬ 
mediately preceding the close of such taxable year as may be 
applicable) was derived from sources within a possession of 
the United States, and 

(2) If 50 percent or more of the gross income of such citi¬ 
zen or domestic corporation (computed without the benefit of 
section 251) for aach period or such part thereof was derived 
from the active conduct of a trade or business within a pos¬ 
session of the United States. In the case of a citizen, the trade 
or business may be conducted on his own account or as an 
employee or agent of another. The salary or other compen¬ 
sation paid by the United States to the members of its civil, 
military, or naval personnel for services rendered within a 
possession of the United States represents income derived 
from the active conduct of a trade or business within a pos¬ 
session of the United States. Dividends received by a citizen 
from a corporation whose income was derived from the active 
conduct of a business within a possession of the United States, 
although such citizen was actively engaged In the manage¬ 


ment of such corporation, does not represent income derived 
from the active conduct of a trade or business within the pos¬ 
session of the United States, either on the taxpayer's own 
account or as an employee or agent of another. 

A citizen of the United States who on account of the 
nature and amount of his income can not meet the 80 per¬ 
cent and the 50 percent requirements of the statute, but who 
receives earned income from sources within a possession of 
the United States is not deprived of the benefits of the 
provisions of section 116 (a>. provided he is away from the 
United States for more than six months of the taxable year, 
and does not receive his earned Income from the United 
States or any agency thereof. In such a case none of the 
provisions of section 251 is applicable in determining the 
citizen's tax liability. For what constitutes earned income 
see section 25 (a) <4>. 

For a determination of the income from sources within 
the United States, see section 119. A citizen entitled to the 
benefits of section 251 is required to file with his individual 
return Form 1040 or 1040 A, the schedule on Form 1040 E 
If a citizen entitled to the benefits of section 251 has no 
Income from sources within the United States or does no! 
receive within the United StAtes any income whether derived 
from sources within or without the United States, he is not 
required to file a return or the schedule on Form 1040 E. 

Example .—On July 1. 1936, A. who is a citizen of the 
United States, went to Puerto Rico and established a business 
there which he actively conducted during the remainder of 
that year. His gross income from the business during such 
period was $20,000. In addition, he made a profit of $12,000 
from the sale during the latter part of 1936 of some Puerto 
Rican real estate not connected with his trade or business 
In the first six months of 1936 he also derived $8,000 gross 
income from rental property located in the United States 
He derived a like amount of gross income from such property 
during the last six months of 1936. Inasmuch as for the 
applicable part (July 1. 1936. to December 31. 1936) of th? 
3-year period immediately preceding the close of the taxable 
year (the calendar year 1936), 80 percent of A's gross income 
($32,000. or 80 percent of $40,000) was derived from sources 
within a possession of the United States and as 50 perccn* 
or more of his gross Income <$20,000, or 50 percent of 
$40,000 > for such part of the 3-year period was derived from 
the active conduct of a trade or business within a possession 
of the United States, he is required to report in gross income 
in his return for 1936 only the gross income derived by him 
from sources within the United States <$16,000 from th“ 
rental property located in the United States). 

Art. 251-2. Income received within the United States.— 
Notwithstanding the provisions of section 251 f a), there 
shall be included in the gross income of citizens and domestic 
corporations therein specified all amounts, whether derived 
from sources within or without the United States, which ar; 
received by such citizens or corporations within the United 
States. From the amounts so included in gross income then 
shall be deducted only the expenses properly apportioned or 
allocated thereto. For instance, if in the example given In 
article 251-1, the taxpayer during the latter part of 1930 
returned to the United States for a few* weeks and while 
there received the proceeds resulting from the sale of tb? 
Puerto Rican real estate, # the profits derived from such trans¬ 
action should be reported In gross income. Such receipt in 
the United States, however, would not deprive the taxpayer 
of the benefits of section 251 with respect to other items of 
gross income excluded by that section. 

Art. 251-3. Tax in case of corporations .— A domestic cor¬ 
poration entitled to the benefits of section 251 is taxable a: 
the rate of 15 percent instead of at the rates provided in 
section 13 and is not subject to the surtax imposed by sec¬ 
tion 14. 

Art. 251-4. Definition .—The term *'United States" ns used 
herein includes only the States, the Territories of Alaska and 
Hawaii, and the District of Columbia. The term ' possession 
of Hie United States", as used in sections 251 and 252 and 
article 251-1, this article, and article 252-1, includes Puerto 
Rico, the Philippine Islands, the Panama Onnnl 2bm\ Guam. 
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American Samoa, Wake. Palmyra, and the Midway Islands; It 
docs not Include the Virgin Islands. The Philippine Islands 
come within the classification of “possessions of the United 
States’* for Federal income tax purposes, notwithstanding the 
rtablishment of the Commonwealth of the Philippines under 
the Act of March 24. 1934 (48 Slat. 456). 

Art. 251-6. Deductions allowed citizens and domestic cor¬ 
porations entitled to the benefits of section 251. —In the case 
of a citizen entitled to the benefits of section 251, the deduc¬ 
tions allowed by section 23 for business expenses, interest, 
taxes, lasses in trade, bad debts, depreciation, and depletion 
are allowed only if and to the extent that they are connected 
with income from sources within the United States. The 
provisions of article 213-1 relating to the allowance to non¬ 
resident alien Individuals who at any time within the taxable 
year were engaged in trade or business within the United 
States or had an office or place of business therein, of the 
deductions provided in paragraphs (2) and (3) of section 
23 <e) for losses not connected with the trade or business are 
applicable in the case of citizens entitled to the benefits of 
section 251. The provisions of that article pertaining to the 
allowance to such nonresident alien Individuals of deductions 
for contributions provided in section 23 to) are also appli¬ 
cable in the case of such citizens. Corporations entitled to 
the benefits of section 251 are allowed the same deductions 
from their gross income arising from sources within the 
United States as are allowed to domestic corporations to the 
extent that such deductions are connected with such gross 
income, except that the so-called charitable contribution 
deduction allowed by section 23 <q) is allowed whether or 
not connected with Income from sources within the United 
States. The proper apportionment and allocation of the 
deductions with respect to sources within and without the 
United States shall be determined as provided in section 119. 

Art. 251-6. Allowance of deductions and credits to citizens 
and domestic corporations entitled to the benefits of section 
251 .— Unless a citizen of the United States or a domestic cor¬ 
poration entitled to the benefits of section 251 shall file, or 
cause to be filed with the collector, a true and accurate return 
of total income from sources within the United States, the 
tax shall be collected on the basis of the gross Income (not the 
net income) from sources within the United States. Where 
such & citizen or corporation has various sources of income 
within the United States so that the total income calls for the 
assessment of a tax, and a return of Income was not filed by 
or on behalf of the citizen or corporation, the Commissioner 
will cause a return of income to be made and include therein 
the income of such citizen or corporation from all sources 
concerning which he has information, and will assess the tax 
and collect it from one or more of the sources of income of 
such citizen or corporation within the United States without 
allowance for deductions or credits. 

Sir. 252. Citizens of Possessions of United States .— 

(a) Any individual who la a citizen of any possession of the 
United State* (but not otherwise a citizen of the United Staten) and 
who la not a resident of the United 8tatcs. ahali be subject to taxa¬ 
tion under this title only as to Income derived from sources within 
the United States, and in such case the tax shall be computed and 
paid In the same manner and subject to the some conditions os in 
the case of other persons who are taxable only os to Income derived 
from such sources. 

(b) Nothing In this section shall be construed to alter or amend 
the piovisions of the Act entitled “An Act making appropriations 
for the naval service for the fiscal year ending June 30. 1922. and 
for other purposes”, approved July 12. 1921. relating to the imposi¬ 
tion of Income taxes in the Virgin Islands of the United States. 

Art. 252-1. Status of citizens of United States possession .— 
A citizen of a possession of the United States (except the 
Virgin Islands), who is not otherwise a citizen or resident of 
the United States, Including only the States, the Territories 
of Alaska and Hawaii, and the District of Columbia, is treated 
for the purpose of the tax as if he were a nonresident alien 
individual. (See sections 211-219.) For Federal income tax 
purposes a citizen of a possession of the United States who is 
not otherwise a citizen of the United States, is a citizen of a 
possession of the United States who lias not become a citizen 
of the United States by naturalization. The fixed or de¬ 
terminable annual or periodical income from sources within 
the United States of & citizen of a possession of the United 


States who is treated as If he were a nonresident alien In¬ 
dividual is subject to withholding. (See section 143.) 

For the purpose of this article citizens of the possessions 
of the United States who are not otherwise citizens of the 
United States are divided into two classes; (1) citizens of 
possessions of the United States who at any time within the 
taxable year are not engaged in trade or business within the 
United States and have no office or place of business therein 
and (2) citizens of possessions of the United States who at 
any time within the taxable year are engaged In trade or 
business within the United States or have an office or place 
of business therein The provisions of articles 211-7 to 219-1, 
inclusive, applicable to nonresident alien individuals not en¬ 
gaged in trade or business within the United States and not 
having an office or place of business therein are applicable 
to the citizens of possessions falling within the first class, 
while the provisions of such articles applicable to nonresident 
alien individuals who at any time within the taxable year are 
engaged In trade or business within the United States or have 
an office or place of business therein are applicable to citizens 
of possessions falling within the second class. 

The Act referred to in section 252 (b) provides that income 
tax laws then or thereafter in force in the United States shall 
apply to the Virgin Islands, but that the taxes shall be paid 
into the treasury of the Virgin Islands. Accordingly, persons 
are taxed there under the provisions of the Revenue Act 
of 1936. 

CHAPTER XXIX 

China Trade Act Corporations 

Supplement K—China Trade Act Corporations 

Sec. 261. Taxation in General. —In the case of a corporation or¬ 
ganized under the China Trade Act, 1922, the normal tax imposed 
by section 13 ahull be at the rate of 15 per centum instead of at 
the rates provided In such section, and such a corporation shall 
not be subject to the surtax imposed by section 14. 

Sic. 262. Credit Against Set Income .— 

(a) Allowance of credit .—For the purpose only of the taxes Im¬ 
posed by section 13 of this Act and section 106 of the Revenue 
Act of 1935 there shall be allowed. In the case of a corporation 
organized under the China Trade Act. 1922, In addition to the 
credits against net income otherwise allowed such corporation, a 
credit against the net income of an amount equal to the propor¬ 
tion of the net Income derived from sources within China (deter¬ 
mined in a similar manner to that provided in eectlon 119) which 
the par voluo of the shares of stock of the corporation owned on 
the last day of the taxable year by (1) persons resident In China, 
the United States, or possessions of the United States, and (2) in¬ 
dividual citizens of the United States or China wherever resident, 
bears to the par value of the whole number of shares of stock 
of the corporation outstanding on such date: Provided, That in no 
case shall the diminution, by reason of such credit, of the tax 
imposed by such section 13 (computed without regard to this sec¬ 
tion) exceed the amount of the special dividend certified under 
subsect ton (b) of this section; and in no case shall the diminu¬ 
tion. by reason of such credit, of the tax imposed by such section 
106 (computed without regard to this section) exceed the amount 
by which such special dividend exceeds the diminution permitted 
by this section In the tax imposed by such section 13. 

(b) Special dividend. —Such credit shall not be allowed unless 
the Secretary of Commerce has certified to the Commissioner— 

(1) The amount which, during the year ending on the date 
fixed by Uw for filing the return, the corporation has distributed 
as a special dividend to or for the benefit of such persons as on 
the last day of the taxable year were resident In China, the 
United States, or possessions of the United States, or were In¬ 
dividual citizens of the United States or Chino, and owned shares 
of stock of the corporation; 

(2) That such special dividend was In addition to all other 
amount*, payable or to be payable to such persons ofi for their 
benefit, by reason of their interest in the corporation; and 

(3) That such distribution has been made to or for the benefit 
of such persons in proportion to the par value of the shores of 
stock of the corporation owned by each; except that if the cor¬ 
poration has more than one class of stock, the certificates shall 
contain n statement that the articles of incorporation provide 
a method for the apportionment of such special dividend amonj: 
such persons, and that the amount certified has been distributed 
in accordance with the method so provided. 

(o) Ownership of stock—For the purposes of this section shores 
of stock of a corporation shall be considered to be owned by the 
person In whom the equitable right to the Income from such shares 
is in good faith vested. 

<d) Definition of China. —As used In this eectlon the term 
“China” shall have the same meaning os when used in the China 
Trade Act, 1922. 

Sec. 263. Credits Against the Tax. —A corporation organized under 
the China Trade Act, 1922, shall not be allowed the credits against 
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the tax for tax** of foreign countries end possessions of the United 
8L*tea allowed by section 131. 

8*c. 204. Affiliation —A corporation organized under the Chino 
Trade Act, 1922. shall not be deemed to be affiliated with any other 
corporation within the meaning of section 141. 

Src 265. Income of Shareholders. —Pen* exclusion of dividends 
from gross Income, see section 116. 

Art. 262-1. income of China Trade Act corporations. —The 
items of gross Income to be Included in the return of a cor¬ 
poration organized under the China Trade Act and the de¬ 
ductions allowable are the same as in the case of other domes¬ 
tic corporations. 

Art. 262-2. Credits allowed China Trade Act corporations .— 
In addition to the credit allowed under section 26, for the 
purpose of the normal tax, a China Trade Act corporation is, 
under certain conditions, allowed an additional credit for the 
purpose of computing the taxes imposed by section 13 of the 
Revenue Act of 1936 and section 106 of the Revenue Act of 
1935. This credit is an amount equal to the proportion of the 
net income derived from sources within China 'determined in 
a similar manner to that provided in section 119) which the 
par value of the shares of stock of the corporation, owned on 
the last day of the taxable year by (1) persons resident in 
China, the United States, or possessions of the United States, 
and (2) individual citizens of the United States or China 
wherever resident, bears to the par value of the whole number 
of shares of stock of the corporation outstanding on that date. 
The decrease in the tax imposed by section 13 by reason of 
such credit must not. however, exceed the amount of the 
special dividend referred to In section 262 (b). and is not 
allowable unless the special dividend has been certified to the 
Commissioner by the Secretary of Commerce. The decrease 
in the tax imposed by section 106 of the Revenue Act of 1935 
by reason of such credit must not exceed the amount by which 
such special dividend exceeds the decrease permitted by sec¬ 
tion 262 in the tax imposed by section 13. A China Trade Act 
corporation is not entitled to the credit for taxes paid *o 
foreign countries and possessions of the United States allowed 
to domestic corporations under the provisions of section 131. 

The application of this article may be illustrated by the 
following example: 

Example .—The A Company, a China Trade Act corpora¬ 
tion. has a net income for the calendar year 1936 (before de¬ 
ducting excess-profits tax) of $200,000 and receives no divi¬ 
dends from domestic corporations. All of Its stock on De¬ 
cember 31. 1936. is owned on that date by persons resident in 
China, the United States, or possessions of the United States, 
or individual citizens of the United States or China. The ad¬ 
justed declared value of the capital stock of the corporation 
shown on its capital stock tax return for the capital stock tax 
year ended June 30. 1936. is $1,500,000. It distributes a spe¬ 
cial dividend amounting to $33,000 on February 15,1937, which 
is certified by the Secretary of Commerce as provided in 
section 262 (b). 

For the purpose of the normal tax it is necessary in this 
example to make two computations, first, without allowing 
the special credit against net income on account of income 
derived from sources within China, and. second, allowing such 
credit. The computations arc as follows: 

First Computation 

WITHOUT ALLOWING T1IX 3FEC1AL CREDIT AGAINST NTT INCOME 

Net income subject to tax-$200, 000 

Normal tax at 15 percent- 30,000 

Total normal tax----—-- 30.000 

Second Computation 

ALLOWING KTECIAL CREDIT AGAINST NTT INCOME 

Net income_$200,000 

Blncc the total net Income is derived from source* within 
Ctitna and since the par value of the shares of stock of 
the corporation owned on the last day of the taxable 
year by (1) persona resident* in China, the United 
States, or possessions of the United 8tatca, and (2) 
individual citizens of the United State* or China wher¬ 
ever resident, is 100 percent of the par value of the total 
number of shares of stock of the corporation outstand¬ 
ing on that day. 100 percent of the net income from 
source* within China Is deductible as a special credit 
against net income. 

Special credit against net Income______ 200,000 


Since the special dividend ($33,000) exceeds the diminu¬ 
tion of the tax ($30,000) on account of the allowance of 
the special credit against net income, the entire amount 
of tlie special credit is allowable and the corporation has 
no income tax liability for 1936. 

For the purpose of the excess-profits tax it is also neces¬ 
sary to make two computations, first. without allowing the 
special credit against net Income, and, second, allowing such 
credit. The computations are as follows: 

First Computation 

WITHOUT ALLOWING TICK SPECIAL CREDIT AGAINST NET INCOME 


Net income. __ $200,000 

Lms: 10 percent of the value declared In the capital stock 
tax return for the capital stock tax year ended Jun • 30. 

1936 (10 percent of $1.500,000)___ 150.000 


Net Income subject to excess-pro fits tax_ 50,000 

Less: Amount taxable at 6 percent, portion of net income 
In excess of 10 percent and not In excess of 15 percent 
of the adjusted declared value of the capital stock 
($200,000 minus $150.000)... 50.003 


Amount taxable at 12 percent_ None 

Excess-profits tax at 6 percent <C percent of $50.000)_ 3,000 


Second Computation 

ALLOWING SPECIAL CREDIT AGAINST NET INCOME 

Net income___$200,000 

Since the total net income U derived from sources within 
China and since the par value of the shares of stock 
of the corporation owned on the last day of the tax¬ 
able year by (1) persons resident in China, the United 
States, or possessions of the United States, and (2) In¬ 
dividual citizens of the United States or China wher¬ 
ever resident, is 100 percent of the par value of the 
total number of shares of stock of the corporation out¬ 
standing on that day. 100 percent of the net income 
from source* within China is deductible from net 


income__ 200.000 

Amount of Income subject to excess-profits tax_ None 


Since the diminution of the excess-profits tax ($3,000) on 
account of the special credit against net income does not 
exceed the amount by which the special dividend ($33,000 > 
exceeds the diminution of the income tax ($30,000) on ac¬ 
count of such credit, the entire amount of the special 
credit ($200,000) is allowable and the corporation has no 
excess-profits tax liability for 1936. 

Art. 262-3. Meaning of terms used in connection with 
China Trade Act corporations .—A China Trade Act corpora¬ 
tion is one organized under the provisions of the China 
Trade Act. 1922. 

The term “China" means (I) China, including Man¬ 
churia. Tibet, Mongolia, and any territory leased by China 
to any foreign government, (2) the Crown Colony of Hong¬ 
kong, and (3) the Province of Macao. 

The term “special dividend” means the amount which 
during the year ending on March 15 succeeding the close of 
the corporation's taxable year is distributed as a special 
dividend to or for the benefit of such persons as on the last 
day of the taxable year were resident In China, the United 
States, or possessions of the United States, or were individual 
citizens of the United States or China, and owned shares 
of stock of the corporation. Such special dividend docs not 
include any other amounts payable or to be payable to such 
persons or for their benefit by reason of their interest In 
the corporation and must be made in proportion to the par 
value of the shares of stock of the corporation owned by 
each. 

For the purposes of section 262 the shares of stock of a 
China Trade Act corporation are considered to be owned 
by the person In whom the equitable right to the Income 
from such shares is in good faith vested. 

“Net income derived from sources within China” is the 
sum of the net income from sources wholly within China 
and that portion of the net income from sources partly 
within and partly without China which may be allocated to 
sources within China. The method of computing this in¬ 
come is similar to that described in section 119. 

Art. 262-4. Withholding by a China Trade Act corpora - 
fion. —Dividends distributed by a corporation organized un¬ 
der the China Trade Act, 1922, which arc treated as income 


Amount of tax due_ 


None 
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from sources within the United States under the provisions 
of section 119 of the Act are subject to withholding at the 
rate of 10 percent when paid to persons (other than resi¬ 
dents of China) who are (1) nonresident aliens, (2) non¬ 
resident partnerships composed in whole or in part of non¬ 
resident aliens, or (3) nonresident foreign corporations. The 
10 percent rate of withholding specified In this article with 
respect to dividends shall be reduced in the case of share¬ 
holders who are <a) nonresident aliens residents of a con¬ 
tiguous country or ( b) nonresident foreign corporations or¬ 
ganized under the laws of a contiguous country, to such rate 
<not less than 5 percent), as may be provided by treaty with 
.such country. 

CHAPTER XXX 

Assessment and Collection of Deficiencies 

Supplement L—Assessment and Collection of Deficiencies 

Sec. 271. Definition of Deficiency. —An used In this title in re- 
kpect of ft tax imposed by this title “deficiency" means— 

U) The amount by which the tax Imposed by this title exceeds 
the amount shown as the tax by the taxpayer upon his return; but 
the amount so shown on the return shall first be Increased by the 
amounts previously assessed (or collected without assessment) as 
a deficiency, and decreased by the amounts previously abated, 
credited, refunded, or otherwise repaid in respect of such tax; or 

(b) If no amount is shown as the tax by the taxpayer upon his 
return, or if no return is mado by the taxpayer, then the amount 
by which the tax exceeds the amounts previously assessed (or col¬ 
lected without assessment) as a deficiency; but such amounts pre¬ 
viously assessed, or collected without assessment, shall first be de¬ 
creased by the amounts previously abated, credited, refunded, or 
rtherwUe repaid in respect of such tax. 

Art. 271-1. Deficiency defined. —Section 271 by its definition 
of the word “deficiency" provides a term which will apply 
to any amount of tax determined to be due in respect of 
any taxable year beginning after December 31, 1035, in excess 
of the amount of tax reported by the taxpayer for such year; 
or in excess of the amount reported by the taxpayer as ad¬ 
justed by way of prior assessments, abatements, credits, re¬ 
funds, or collections without assessment. In defining the 
term “deficiency" section 271 recognizes two classes of cases— 
one, where the taxpayer makes a return showing some tax 
liability; the other, where the taxpayer makes a return 
showing no tax liability; or where the taxpayer fails to make 
a return. Additional tax shown on an “amended return", so 
called, is a deficiency within the meaning of the Act. 

When a case is considered for the first time, the deficiency 
Is the excess of the amount determined to be the correct 
amount of the tax over the amount shown as the tax by the 
taxpayer on his return, or, if It is a case where no tax was 
reported by the taxpayer, the deficiency is the amount deter¬ 
mined to be the correct amount of the tax. Subsequent In¬ 
formation sometimes discloses that the amount previously de¬ 
termined to be the correct amount of the tax is less than the 
correct amount, and that a redetermination of the tax is nec¬ 
essary. In such a case the deficiency on redetermination is 
the excess of the amount determined to be the correct amount 
of the tax over the sum of the amount of tax reported by the 
taxpayer and the deficiency assessed in connection with the 
previous determination. If it is a ease where no tax was re¬ 
ported by the taxpayer, the deficiency is the excess of the 
amount determined to be the correct amount of the tax over 
the amount of the deficiency disclosed by the previous deter¬ 
mination. If the previous determination resulted in a credit 
or refund to the taxpayer, the deficiency upon the second de¬ 
termination la the excess of the amount determined to be the 
correct amount of the tax over the amount of tax reported by 
the taxpayer decreased by the amount of the credit or refund. 

Src 272. Procedure in General .— 

(a) Petition to Hoard of Tax Appeals.—U in the ca be of any tax¬ 
payer, thp Commissioner determine* that there is a deficiency in 
JCApect of the tax imposed by this title, tho Commissioner U 
iu'hcrfcjed to send notice of such deficiency to the taxpayer by 
registered mall. Within ninety days after such notice la mailed 
(not counting Sunday or a legal holiday In the District of Colum¬ 
bia aa the ninetieth day), the taxpayer may file a petition with 
the Board of Tax Appeal* for a redetermination of the deficiency. 
No assessment of a deficiency In respect of the tax Imposed by this 
title and no distraint or proceeding In court tor its collection shall 
bo made, begun, or prosecuted until such notloe has been mailed 


to the taxpayer, nor until the expiration of such ninety-day peried, 
nor. If a petition has been filed with the Board, until the decision 
of the Board has become final. Notwithstanding the provision* 
af section 3224 of the Revised Statutes the making of such assess¬ 
ment or the beginning of auch proceeding or diatrolnt during the 
time such prohibition In in force may be enjoined by a proceeding 
In the proper court. 

For exceptions to the restrictions Imposed by this subsection, 
see— 


(1) Subsection (d) or this section, relating to waivers by tho 
taxpayer; 

(2) Subsection (f) of this cectton. relating to notifications of 
mathematical errors appearing upon the face of the return; 

(3) Section 273. relating to Jeopardy assessments: 

(4) Section 274. relating to bankruptcy and receiverships; and 

(6) Section 1001 of the Revenue Act of 1926. as amended, re¬ 
lating to assessment or collection of the amount of the deficiency 
determined by the Board pending court review. 


(b) Collect ion of deficiency found by Board.—It the taxpayer 
files a petition with the Board, the entire amount redetermined as 
the deficiency by the decision of the Board which has become final 
shall be assessed and shall be paid upon notice and demand from 
the collector. No part of the amount determined oa a deficiency 
by the Commissioner but disallowed aa such by the decision of the 
Board which has become final shall be assessed or be collected by 
distraint or by proceeding in court with or without assessment. 

(c) Failure to file petition —If the taxpayer does not file a 
petition with the Board within the time prescribed In subsection 
(a) of this section, the deficiency, notice of which has been moiled 
to the taxpayer, shall be assessed, and shall be paid upon notice 
and demand from the collector. 

(d) Waiver of restrictions.— The taxpayer shall at any time have 

the right, by a signed notloe in writing filed with the Commis¬ 
sioner. to waive the restrictions provided In auhsection (a) of this 
section on the assessment and collection of the whole or any part 
of the deficiency. _ _ j w 

(e) Increase of deficiency after notice mailed.—The Board shall 
have Jurisdiction to redetermine the correct amount of the defi¬ 
ciency even if the amount so redetermined Is greater than the 
amount of the deficiency, notice of which has been moiled to the 
taxpayer, and to determine whether any penalty, additional amount 
or addition to the tax should be assessed-If claim therefor la 
asserted by the Commissioner at or before the hearing or a 
rehearing. 

it) Further deficiency letters restricted. —If the Commissioner 
has mailed to the taxpayer notice of a deficiency as provided In 
subsection (a) of this section, and the taxpayer Hlea a petition 
With the Board within the time prescribed in such subsection, the 
Commissioner shall have no right to determine any additional 
deficiency in respect of the same taxable year, except In the caao 
of fraud, and except as provided In subjection (e) of this section, 
relating to assertion of greater deficiencies before the Board, or in 
section 278 (c), relating to the making of Jeopardy assessments. 
If the taxpayer Is notified that, on account of a mathematical 
error appearing upon the face of the return, on amount of tax In 
excess of that shown upon the return is due. and that an assess- 
ment of the tax has been or will be made on the basis of what 
would have been the correct amount of tax but foe the mathe¬ 
matical error, auch notice shall not be considered (for the pur¬ 
poses of this subsection, or of subsection (a) of this section, 
prohibiting assessment and collection until notice of deficiency 
has been mailed, or of section 322 (c). prohibiting credit* or 
refunds after petition to the Board of Tax Appeals) oa a notice 
of a deficiency, and the taxpayer shall have no right to fils a 
petition with the Beard based on such notice, nor shall such 
assesament or collection be prohibited by the provisions of sub¬ 
section (a) of this section. ^ _ . t 

(g) Jurisdiction over other taxable years. —The Board in rede¬ 
termining a deficiency in respect of any taxable year shall consider 
such facts with relation to the taxes for other taxable years as 
may be necessary correctly to redetermine the amount of such 
deficiency, but in so doing shall have no Jurisdiction to determine 
whether or not the tax for any other taxable year has been over¬ 


paid or underpaid. 

<h) Final decisions of Board— For jhc purposes of this title the 
date on which a decision of the Board becomes final shall be 
determined according to the provisions of section 1006 of the 
Revenue Act of 1926 A . 

(1) Prorating of deficiency to installments— If the taxpayer has 
elected to pay the tax In installments and a deficiency has been 
assesMd. the deficiency shall be prorated to tho four installment*. 
Except as provided in section 273 (relating to Jeopardy asaese- 
ments), that part of the deficiency so prorated to any Installment 
the date for payment of which has not arrived, shall be collected 
at the same time as and as part of auch Installment. That part 
of the deficiency ao prorated to any Installment the date for 
payment of which has arrived, shall be pnld upon notice and de¬ 
mand from the collector. , _ _ . . 

()) Extension of time for payment of deficiencies. —Where It In 
shown to the satisfaction of the Commissioner that the payment 
of a deficiency upon the date prescribed for the payment thereof 
will result In undue hurdshlp to the taxpayer the Commissioner, 
with the approval of the Secretary (except where tho deficiency Is 
due to negligence, to intentional disregard of rules and refutation*, 
or to fraud with Intent to evade tax), may grant on extension for 
the payment of such deficiency or any part thereof for a period 
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not in excess of eighteen months, and. In exceptional cases, for a 
further period not in excess of treJre months. If an extension is 
granted, the Commissioner may require the taxpayer to furnish 
a bond in such amount, not exceeding double the amount of the 
deficiency, and with such sureties, as the Commissioner deems 
necessary, conditioned upon the payment of the deficiency In 
accordance with the terms of the extension. 

(k) Address for notice of deficiency. —In the absence of notice 
to the Commissioner under section 312 (a) of the existence of a 
fiduciary relationship, notice of a deficiency in respect of a tax 
Impoord by this title, ir mailed to the taxpayer at his last known 
address, shall be sufficient lor the purposes of this title even if 
such taxpayer Is deceased, or U under a legal disability, or, In the 
case of u corporation, has terminated its existence. 

Art. 272-1. Assessment of a deficiency. —If the Commis¬ 
sioner determines that there is a deficiency in respect of the 
income tax imposed by Title I (see sections 57 and 271), the 
Commissioner Is authorized to notify the taxpayer of the de¬ 
ficiency by registered mail. Within 90 days after such notice 
is mailed, a petition may be filed with the Board of Tax 
Appeals for a rede termination of the deficiency. In deter¬ 
mining such 90-day period. Sunday or a legal holiday in the 
District of Columbia is not to be counted as the ninetieth 
clay. Except as stated In paragraphs (1), (2), <3>. <4>. and 
(5) of this article, no assessment of a deficiency In respect 
of a tax imposed by Title I shall be made until such notice 
has been mailed to the taxpayer, nor until the expiration of 
such 90-day period, nor. if a petition has been filed with the 
Board, until the decision of the Board has become final. As 
to the date on which a decision of the Board becomes final, 
see section 1005 of the Revenue Act of 1926 (paragraph 16 
of the Appendix to these regulations). 

(l) If a taxpayer is notified of an additional amount of 
tax dut on account of a mathematical error appearing upon 
the face of the return, such notice is not to be considered a3 
a notice of a deficiency, and the taxpayer has no right 
to file a petition with the Board upon the basis of such notice, 
nor is the assessment of such additional tax prohibited by the 
provisions of section 272 (a). 

(2) If the Commissioner believes that the assessment or 
collection of a deficiency will be Jeopardized by delay, such 
deficiency shall be assessed immediately, as provided in sec¬ 
tion 273. (See article 273-1.) 

(3) Upon the adjudication of bankruptcy of any taxpayer 
or the appointment of a receiver for any taxpayer in any 
receivership proceeding before any court of the United States 
or of ahy State or Territory or of the District of Columbia, 
any deficiency determined by the Commissioner in respect of 
the tax shall be assessed Immediately, irrespective of the 
provisions of section 272 (a), if such deficiency has not been 
assessed In accordance with law prior to the adjudication 
of bankruptcy or the appointment of a receiver. (See sec¬ 
tions 274 and 298 and articles 274-1 and 274-2.) 

(4) (a) If the Board renders a decision and determines 
that there is a deficiency, and, if the taxpayer duly files a 
petition for review of the decision by a circuit court of appeals 
lor the Court of Appeals of the District of Columbia), the 
filing of the petition will not operate as a stay of the assess¬ 
ment of any portion of the deficiency determined by the 
Board unless he has filed a bond with the Board as provided 
in section 1001 (c) of the Revenue Act of 1926, as amended 
(paragraph 13 of the Appendix to these regulations). If 
In such a case the necessary bond has not been filed by the 
taxpayer, the amount determined by the Board as the de¬ 
ficiency will be assessed Immediately after the filing of such 
petition. 

(5) If the Commissioner files a petition for review and (1) 
if the taxpayer has not filed a petition for review within three 
months after the decision of the Board is rendered, or (2) 
if such petition has been filed by the taxpayer, but the 
necessary bond referred to in section 1001 <c) of the Revenue 
.Act of 1926. as amended, has not been filed with the Board, 
the amount determined by the Board as the deficiency will 
be assessed in the case of (1). immediately after the expiration 
of the 3-month period, and in the case of (2). immediately 
after the filing of the petition for review by the taxpayer. 

(5) The taxpayer may at any time by a signed notice in 
writing filed with the Commissioner waive the restrictions 


on the assessment of the whole or any part of the deficiency 
The notice must in all cases be filed with the Commissioner 
The filing of such notice with the Board does not constitute 
filing with the Commissioner within the meaning of the Act. 
After such waiver has been acted upon by the Commissioner 
and the assessment has been made in accordance with its 
terms, the waiver can not be withdrawn. 

Where a petition Is filed with the Board, the taxpayer 
.should notify the Commissioner that the petition has been 
filed, in order to prevent an assessment by the Commissioner 
of the amount determined to be the deficiency. If no petition 
is filed with the Board within the period prescribed, the Com¬ 
missioner shall assess the amount determined by him as the 
deficiency and of which he has notified the taxpayer by reg¬ 
istered ma ll. In such case the Commissioner will not be 
precluded from determining a further deficiency and notifying 
the taxpayer thereof by registered mail. Where a petition 
is filed with the Board, the entire amount redetermined as 
the deficiency by the decision of the Board which has become 
final shall be assessed by the Commissioner. If the Com¬ 
missioner mails to the taxpayer notice of a deficiency, and 
the taxpayer files a petition with the Board within the pre¬ 
scribed period, the Commissioner is barred from determining 
any additional deficiency for the same taxable year except in 
the case of fraud and except as provided in section 272 <e) 
relating to the assertion of greater deficiencies before the 
Board or in section 273 relating to jeopardy assessments. 

Art. 272-2. Collection of a deficiency .—Where a deficiency 
as redetermined by a decision of the Board which has become 
final is assessed, or where the taxpayer has not filed a peti¬ 
tion and the deficiency as determined by the Commissioner 
has been assessed, the amount so assessed shall be paid upon 
notice and demand from the collector. As to cases coming 
within the provisions of paragraphs (2), (3). and (4) of 
article 272-1. see sections 273 <i) and 298 of the Revenue Act 
of 1936 and 1001 (c) of the Revenue Act of 1926. as amended 
(paragraph 13 of the Appendix to these regulations). As to 
interest on deficiencies, see section 292. 

Art. 272-3. Extension of time for payment of a defi¬ 
ciency .—If it is shown to the satisfaction of the Commis¬ 
sioner that the payment of a deficiency upon the date or 
dates prescribed for the payment thereof will result In undue 
hardship to the taxpayer, the Commissioner, with the ap¬ 
proval of the Secretary, may grant an extension of time for 
the payment of the deficiency or any part thereof for a 
period not in excess of 18 months, and in exceptional case^ 
for a further period not in excess of 12 months. The exten¬ 
sion will not be granted upon a general statement of hard¬ 
ship. The term “undue hardship'' means more than an in¬ 
convenience to the taxpayer. It must appear that substan¬ 
tial financial loss, for example, due to the sale of property 
at a sacrifice price, will result to the taxpayer from making 
payment of the deficiency a i the due date. If a marker 
exists, the sale of property at the current market price is 
not ordinarily considered as resulting in an undue hardship. 
The Act provides that no extension will be granted w ? herc th 
deficiency is due to negligence or intentional disregard of 
rules and regulations or to fraud with Intent to evade tax. 

An application for an extension of time for the payment of 
a deficiency should be made under oath on Form 1127 and 
must be accompanied or supported by evidence showing the 
undue hardship that would result to the taxpayer if the ex¬ 
tension were refused. A sworn statement of assets and lia¬ 
bilities of the taxpayer is required and should accompany the 
application. An itemized statement showing all receipts and 
disbursements for each of the three months preceding the du * 
date of the tax shall also be submitted. The application, with 
the evidence, must be filed with the collector, who will at oner 
transmit it to the Commissioner with his recommendations 
as to the extension. When it is received by the Commissioner 
it will be examined immediately and. if possible, within 30 
days will be rejected, approved, or tentatively approved sub¬ 
ject to certain conditions of which the taxpayer will be im¬ 
mediately notified. The Commissioner will not consider an 
application for an extension of time for the payment of a de¬ 
ficiency unless such application is made in writing, and is 
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made to the collector on or before the date prescribed for pay¬ 
ment thereof, as shown by the notice and demand from the 
collector, or on or before the date or dates prescribed for pay¬ 
ment In any prior extension granted. 

As a condition to the Granting of such on extension, the 
Commissioner will usually require the taxpayer to furnish a 
bond on Form 1127 B in an amount not exceeding double the 
'mount of the deficiency or to furnish other security satls- 
i ictory to the Commissioner, for the payment of the liability 
on or before the date or dates prescribed for payment in the 
extension, so that the risk of toss to the Government will not 
b, Greater at the end of the extension period than it was at 
the beginning of the period. If a bond is required it must be 
ft-d with the collector within 10 days after notification by 
tiic Commissioner that such bond is required. It shall be 
conditioned upon the payment of the deficiency, interest, and 
additional amounts assessed in connection therewith in ac¬ 
cordance with the terms of the extension granted, and shall 
b executed by a surety company holding a certificate of 
authority from the Secretary of the Treasury as an acceptable 
surety on Federal bands, and shall be subject to the approval 
of the Commissioner. In lieu of such a bond, the taxpayer 
may file a bond secured by deposit of Liberty bonds or other 
bands or notes of the United States as provided in section 
1128 of the Revenue Act of 1D26. The amount of the de¬ 
ficiency and additions thereto shall be paid on or before the 
, xplratlon of the period of the extension without the necessity 
of notice and demand from the collector. Payment of the 
deficiency and additions thereto before the expiration of the 
extension will not relieve the taxpayer from paying the entire 
amount of Interest provided for In the extension. (Sec sec¬ 
tion 296.) 


3ec 273. Jeopardy Assessments. — 

<a> Authority for making.—It the Commissioner believes that 
ihc iroesanent or collection of a deficiency will be jooocrdtti’d 
bv delay, he shall immediately assess such deficiency (together 
with all interest, additional amounts, or additions to the tax 
provided tor by lnw> and notice and demand shall be made by 
the collector tor the payment thereof. 

ib) Deficiency letters.—If the jeopardy assessment Is made before 
any notice In respect of the tax to which the jeopardy aswwament 
relates has been mailed under section 272 (a), then the Commis¬ 
sioner «hall mall a notice under such subsection within sixty day* 
auer the making of the assessment. ^ ^ , 

(C) Amoanf assessable be/ore decision of Board.— The jeopardy 
a- cessment may be made In respect of a deficiency greater or leas 
than that notice of which has been mailed to the taxpayer, despite 
the provisions of section 272 (f) prohibiting the determination of 
nddlticnol deficiencies, and whether or not the taxpayer has there¬ 
tofore filed a petition with the Board of Tax Appeals. The Com- 
m isrdoner shall notify the Board of the amount of such assess¬ 
ment. If tho petition Is filed with tbe Board before the making 
of the atseft ment or Is subsequently filed, and the Board shall 
have jurisdiction to redetermine the entire amount of the deficiency 
and of all amounts assessed at the same time In connection 
therewith * 

(cl) Amount assessable after decision of Board.—It the jeopardy 
a>>c»nient is made after the decision of the Board is rendered 
uch arstesment may be made only in respect of the deficiency 
determined by the Board in Its decision 
(e) Expiration of right to assess. —A jeopardy assessment may 
not be mado after the decision of tho Board has become final or 
Dftcr the taxpayer has filed a petition for review of the decision 
of the Board. 

<f) Bond to ttzy collection. —When a jeopardy assessment has 
been made the taxpayer, within 10 dnya after notice und demand 
from tho oofloctor for the payment of the amount of the assess¬ 
ment, may obtain a stay of collection of tbe whole or nny part 
©r the nmount of tbe assessment by filing with tho collector a 
bond hi such amount, not exceeding double the amount iui to 
which the rtay is desired, and with such sureties, as the collector 
titenu r.f'cctunry. condlticncd upon the payment of so much of the 
amount, the collection of which Is stayed by the bond, as is not 
fibaved by a dec!Mon of the Board which haa become final, together 
with interest thereon a* provided in section 297. 

(g) 5ame- Further conditions.—It the bond is given before the 

taxpayer btu> filed his petition with the Board under section 272 (a), 
the bond rhall contain a further condition that if a petition is not 
filet! within the period provided in such subsection, then the amount 
the collection of which Is stayed by the bond will be paid on notice 
anti demand at any time after the expiration of such period, together 
with interest thereon at the rote of 6 per centum per annum from 
thr dat< of the Jeopardy notice and demand to the date of notice 
anti dcu and under this subsection. k .. 

(h) Waiver of *t ay .—Upon the filing of the bond the collection af 
so much of the amount assessed as l* covered by the bond shall be 
stayed. The taxpayer shall have the right to waive such stay at any 
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time in respect of the whole or any part of the amount covered by 
the bond, and if as a result of such waiver any part of the amount 
covered by the bond is paid, then the bond shall, at the request of 
the taxpayer, be proportionately reduced. If the Board determines 
that the amount assessed Us greater than the amount which should 
have been assessed, then when the decision of the Board Is rendered 
the bond shall, at the request of the taxpayer, be proportionately 
reduced. 

(1) Collection of unpaid amounts .—When the petition has been 
filed with the Board and when the amount which should have been 
assessed lias been determined by a decision of the Board which lias 
become final, then any unpaid portion, the collection of which has 
been itayed by the bond, shall be collected as part of the tax upon 
notice and demand from the collector, and nny remaining portion 
of the assessment shall be abated. If the amount already collected 
exceeds the amount determined as the amount which should have 
been assessed, such excess shall be credited or refunded to the tax¬ 
payer as provided in section 322, without the filing of claim there¬ 
for. If tho amount determined as the amount which should have 
been assessed l< greater than the amount actually tase*ised. then 
the difference shall be assessed and shall be collected as port of the 
tax upon notice and demand from the collector. 

<J) Claims in abatement — No claim in abatement shall be filed In 
respect of any assessment In respect of any tax Imposed by this title. 

Art. 272-1. Jeopardy assessments .—II the Commissioner 
believes that the assessment or collection of a deficiency will 
tx Jeopardized by delay, he is required to assess such defi¬ 
ciency immediately, together with the Interest and other 
additional amounts provided by law. II a deficiency is 
assessed on account on jeopardy after the decision of the 
Board of Tax Appeals is rendered, the Jeopardy assessment 
may be made only with respect to the deficiency determined 
by the Board. The Commissioner Is prohibited from mak¬ 
ing a Jeopardy assessment alter a decision of the Board has 
become final (see section 1005 of the Revenue Act of 1926, 
paragraph 16 of the Appendix to these regulations) or after 
the taxpayer has filed a petition lor review of the decision 
of the Board. 

If notice of a deficiency was mailed to the taxpayer (see 
section 272 <a>> before it was discovered that delay would 
Jeopardize the assessment or collection of the tax, a jeopardy 
assessment may be made in an amount greater or less than 
that included in the deficiency notice. On the other hand 
if the assessment on account of Jeopardy was made without 
mailing the notice required by section 272 la), the Commis¬ 
sioner must within 60 days after the making of the assess¬ 
ment send the taxpayer notice of the deficiency by registered 
mall. The taxpayer may file a petition with the Board for a 
rede termination of the amount of the deficiency within 90 
days (not counting Sunday or a legal holiday in the Dis¬ 
trict of Columbia as the ninetieth day; after such notice 
l< mailed. If the petition of the taxpayer is filed with the 
Board, either before or after the making of the jeopardy 
assessment, the Commissioner Is required to notify the Board 
of such assessment, and the Board has Jurisdiction to re¬ 
determine the amount of the deficiency together with ali 
other amounts assessed at the same time in connection 
therewith. (See section 273 (c).) 

After a Jeopardy assessment has been made, the list show¬ 
ing such assessment will be immediately transmitted to the 
collector. Upon receipt of the list containing the assessment, 
ihe collector is required to send notice and demand to the 
taxpayer for the amount of the jeopardy assessment. Re¬ 
gardless of whether the taxpayer has filed a petition with the 
Board, he is required to make payment of the amount of such 
assessment within 10 days after the sending of notice and 
demand by the collector, unless before the expiration of such 
10-day period he files with the collector a bond on Form 1129 
of the character hereinafter prescribed. The bond must be 
in such amount, not exceeding double the amount for which 
the stay is desired, as the collector deems necessary and must 
be executed by sureties satisfactory to the collector. It must 
be conditioned upon the payment of so much of the amount 
included therein as is not abated by a decision of the Beard 
which has become final, together with the interest on such 
amount provided for in section 297. If the bond is given 
before the taxpayer has filed his petition with the Board, it 
must contain a further condition that if a petition is not 
filed before the cxpix*ation of the 90-day period provided 
for the filing of such petition, the amount stayed by the bond 
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will be paid upon notice and demand at any time after the 
expiration of such period, together with interest thereon at 
the rate of 6 percent per annum from the date of the 
Jeopardy notice and demand to the date of the notice and 
demand made after the expiration of the 90-day period. 
If a petition is not filed with the Board within the 90-day 
period, the collector will be so advised, and, If collection of 
the deficiency has been stayed by the filing of a bond within 
10 days after the date of jeopardy notice and demand, he 
should then give notice and make demand for payment of 
the amount assessed plus interest. Any bond filed after the 
expiration of 10 days from the date of the Jeopardy notice and 
demand is not such a bond as is contemplated by section 
273 <f). and. while the collector may in his discretion accept 
the bond and stay collection of the deficiency, the taxpayer 
will not be relieved from payment of Interest on the amount 
of the deficiency at the rate of 6 percent per annum from 
the date of the jeopardy notice and demand to the date of 
payment. 

Upon the filing of a bond of the character described within 
10 days after the date of notice and demand for payment 
of the amount assessed, the collection of so much thereof as 
is covered by the bond will be stayed. The taxpayer may at 
any time waive the stay of collection of the whole or any 
part of the amount covered by the bond. If as a result of 
such waiver any part of the amount covered by the bond 
is paid, then the bond will at the request of the taxpayer 
be proportionately reduced. If the Board determines that 
the amount assessed is greater than the correct amount of 
the tax. the bond will also be proportionately reduced at the 
request of the taxpayer after the Board renders its decision. 

After the Board has rendered its decision and such de¬ 
cision has become final, the collector will be notified of the 
action taken. The collector will then send notice and de¬ 
mand for the unpaid portion of the amount determined by 
the Board, the collection of which has been stayed by the 
bond. The collector is required to include in the notice and 
demand for the unpaid portion, interest at the rate o! 6 
percent per annum from the date of the jeopardy notice and 
demand to the date of the notice and demand referred to In 
this paragraph. If the amount of the jeopardy assessment 
is less than the amount determined by the Board, the 
difference, together with interest as provided in section 292. 
will be assessed and collected as part of the tax upon notice 
and demand from the collector. If the amount Included in 
the notice and demand made after the decision of the Board, 
is not paid within 10 days after such notice and demand, 
there shall be collected as part of the tax. interest as pro¬ 
vided In section 294 <b). If the amount of the jeopardy 
assessment is In excess of the amount determined by the 
Board, the unpaid portion of such excess will be abated. 
If any part of the excess amount has been paid, it will be 
credited or refunded to the taxpayer as provided in 
section 322. 

As to bankruptcy, proceedings for the relief of debtors and 
receivership cases, see sections 274 and 298 and articles 
274-1 and 274-2. 

8rc. 274 Bankruptcy and Recrtvmhip *.— 

(A) Immediate assessment.—Upon the Adjudication of bank¬ 
ruptcy of any taxpayer In any bankruptcy proceeding or the ap¬ 
pointment of n receiver for any taxpayer in any receivership pro¬ 
ceeding before any court of the United States or of any State 
or Territory or of the District of Columbia, any deficiency (together 
with all interest, additional amount*, or additions to the tax pro¬ 
vided for by Iaw) determined by the Commit loner In respect of a 
tax imposed by this title upon such taxpayer shall, despite the 
restrictions imposed by section 272 (a) upon assessments be im¬ 
mediately Assessed If such deficiency has not theretofore been 
jurseracd in accordance with law. In such cases the trustee In bank¬ 
ruptcy or receiver aboil give notice in writing to the Commis¬ 
sioner of the adjudication of bankruptcy or the appointment af 
the receiver, and the running of the statute of limitations on the 
making o( assess men ts shall be suspended for the period from the 
date of adjudication In bankruptcy or the appointment ot the re¬ 
ceiver to a date 30 dayw after the date upon which the notice from 
tlie trustee or receiver Is received by the Commissioner; but the 
suspension under this sentence shall in no case be for a period in 
excess of two yeans. Claim.'* for the deficiency and such interest, 
additional amounts and additions to the tax may he presented, for 
adjudication in accordance with law. to the court before which 


the bankruptcy or receivership proceeding is pending, despite the 
pendency of proceedings for the redeterminatlon of the deficiency 
In pursuance of a petition to the Board; but no petition for any 
such redeterminatlon shall be filed with the Board after the ad¬ 
judication of bankruptcy or the appointment of the receiver. 

(b) Unpaid claims —Any portion of the claim allowed in such 
bankruptcy or receivership proceeding which Is unpaid shall be 
paid by the taxpayer upon notice and demand from the collector 
after the termination of such proceeding, and may be collected by 
distraint or proceeding in court within six years after Urralnatlor. 
of such proceeding. Extensions of lime for such payment may b 
hod In the same manner and subject to the same provisions and 
limitations as are provided in section 272 (J) and section 290 In 
the case of n deficiency In a tax imposed by this title. 

Art. 274-1. Bankruptcy, proceedings for the relief of debt¬ 
ors. and receiverships.—During bankruptcy proceedings, o: 
proceedings for the relief of debtors in Federal courts under 
scctions 74, 77, and 77 B of the Bankruptcy Act of 1898. as 
amended, or during equity receivership proceedings in either 
Federal or State courts, the court which makes the adjudica¬ 
tion of bankruptcy, or which approves a debtor’s petition or 
answer in a proceeding for relief of debtors, or which appoints 
a receiver for any taxpayer, lias control over the assets of 
such taxpayer, and the collection of taxes due cannot b 
made by distraining upon such assets while the bankruptcy 
debtor, or receivership proceeding is pending. However, nr 
sets of a fanner who has filed a petition in a proceeding for 
relief of debtors under section 75 of the Bankruptcy Ac*, 
as amended, and assets acquired by a bankrupt or debtor in i 
proceeding for the relief of debtors, subsequent to the adji: 
dication or the approval of the debtor’s petition or answer in 
a proceeding for the relief of debtors, which are not in control 
of the bankruptcy court may be subject to distraint. 

A trustee in bankruptcy or a receiver appointed in a bank¬ 
ruptcy proceeding, or a person designated by order ol the 
court as in control of the assets of a debtor in a proceeding 
for the relief of debtors, or a receiver in any receivership 
proceeding, is required to give notice In writing to the Com¬ 
missioner in Washington. D. C., of the adjudication of bank¬ 
ruptcy, the filing of a debtor's petition or answer in a pro¬ 
ceeding for the relief of debtors under sections 74. 75, and 77 
of the Bankruptcy Act, as amended, the approval of th 
debtor’s petition or answer under section 77 B of that Act, 
as amended, or the appointment of the receiver. 

Collectors should, promptly after notice of outstandm 
liability against a taxpayer in bankruptcy, or In proceedin 
for the relief of debtors, or In receivership, file claim In the 
appropriate court whether unpaid taxes involved have been 
assessed or not, except in cases where departmental instriu - 
tions direct otherwise: for example, where taxes of the bank¬ 
rupt, debtor, or insolvent taxpayer arc secured by a suffleirni 
bond. 

Under section 3466 of the Raised Statutes and section 3407 
of the Revised Statutes, as amended (paragraphs 41 and 42 
respectively, of the Appendix to these regulations). and sec¬ 
tion 64 (a> of the Bankruptcy Act. as amended, taxe>. tok<* 
priority over claims of general creditors in cases of bank¬ 
ruptcy, receivership, proceedings for the relief of debtors, and 
insolvency, and the trustee, receiver, person in control of th- 
assets of a debtor, or assignee may be held personally Habit 
for failure on ifis part to protect the priority of the Govern¬ 
ment respecting taxes of which he has notice. Bankruptcy 
courts have Jurisdiction under the Bankruptcy Act, ls 
amended, to determine all disputes regarding th: amount 
and validity of taxes of a bankrupt or of a debtor in pro¬ 
ceedings for relief of debtors. Bankruptcy proceedings, pro¬ 
ceedings for the relief of debtors, and receivership proceed¬ 
ings do not foreclose or discharge any portion of a claim ol 
the United States for taxes which have been allowed by 
the court having Jurisdiction over the same and which re¬ 
main unsatisfied after termination of the bankruptcy, debtor 
or receivership proceeding. Such unpaid portion of the claim 
allowed in a bankruptcy, debtor, or receivership proceeding 
shall be collected with interest as provided in section 298 

Art. 274-2. Immediate assessments in bankrtfplcy pr x d- 
ings for the relief of debtors, and receivership cases.— Who; 
the Commissioner has determined that a deficiency Is d - 
in respect of income tax and the taxpayer has filed a p ti- 
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tion with the Board of Tax Appeals prior to adjudication 
of bankruptcy, or the filing of a debtor's petition or answer 
for relief in a debtor proceeding in a Federal court under 
sections 74. 75. and 77 of the Bankruptcy Act, as amended, 
or the approval of the debtor's petition or answer in a 
debtor's proceeding under section 77B of the Bankruptcy 
Act. as amended, or the appointment of a receiver, the trus¬ 
tee or receiver appointed by the court or the person desig¬ 
nated by order of the court as in control of the assets of the 
debtor, may prosecute the taxpayer's appeal before the Board 
ns to that particular determination. In no case shall a 
petition be filed with the Board for a' rede termination of 
the deficiency after the adjudication of bankruptcy, the 
filing of a debtor's petition or answer in a Federal court in 
proceedings for the relief of debtors under sections 74. 75, 
and 77 of the Bankruptcy Act. as amended, the approval of 
the debtor's petition or answer in a debtor proceeding under 
section 77B of the Bankruptcy Act, as amended, or the 
appointment of a receiver. 

Claim for the amount of a deficiency, even though pend¬ 
ing before the Board for consideration, may be filed with the 
bankruptcy or equity court without awaiting final decision of 
the Board. In case of final decision of the Board before de¬ 
termination of the bankruptcy, debtor, or receivership pro¬ 
ceeding, a copy of the Board's decision may be filed by the 
Commissioner with the bankruptcy or equity court. 

While the Commissioner is required by section 274 to 
make immediate assessment of any deficiency, such assess¬ 
ment ts not a jeopardy assessment within the meaning of 
section 273. and consequently the provisions of that section 
do net apply to any assessment made under section 274. 
Therefore, the notice of the deficiency provided for in sec¬ 
tion 273 (b> will not be mailed. Although such notice will 
not be Issued, nevertheless a letter will be sent to the tax¬ 
payer. or to the trustee or receiver in the bankruptcy pro¬ 
ceeding, the person designated by order of court as In 
control of the assets of the debtor In the proceeding for the 
relief of debtors, or receiver in the receivership proceedings, 
notifying him in detail how the deficiency was computed, 
that the deficiency was assessed under the provisions of 
section 274. that he may furnish evidence showing wherein 
the assessment is incorrect, and that upon request he will 
be granted a hearing with respect to such assessment. If 
after such evidence is submitted and hearing held any ad¬ 
justment appears necessary In the assessment, appropriate 
action will be taken looking to the submission of an 
amended claim in bankruptcy or receivership or in pro¬ 
ceedings for the relief of debtors. A copy of the notifica¬ 
tion letter will be attached to the assessment list as the 
collector's authority for filing claim in a bankruptcy, debtor, 
or receivership proceeding for the amount represented by 
the assessment, plus interest at the rate of 6 percent per 
annum for the period from the date of filing claim by the 
collector to the date of termination of the bankruptcy, 
debtor, or receivership proceeding, or to the date of pay¬ 
ment if payment is made in full prior to such termination. 
At the same time claim is filed with the bankruptcy or 
receivership court, the collector will send notice and de¬ 
mand for payment to the taxpayer together with a copy of 
such claim. 

If any portion of the claim allowed by the court in a bank¬ 
ruptcy or a receivership proceeding or proceeding for the 
relief of debtors remains unpaid aftCT the termination of such 
proceeding, the collector will send notice and demand for 
payment thereof to the taxpayer. Such unpaid portion with 
interest as provided in section 298 may be collected from the 
taxpayer by distraint or proceeding in court within six years 
after the termination of the bankruptcy, debtor, or receiver¬ 
ship proceeding. Extensions of time for the payment of such 
unpaid amount may be granted in the same manner and 
subject to the same provisions and limitations as provided in 
sections 272 (J> and 297 in the case of a deficiency in respect 
of income tax. (See article 272-3.) 

This article deals only with immediate assessments pro¬ 
vided for in section 274 and the procedure in connection with 
such assesments. 


8*c. 275. Period of Limitation Upon Assessment and Collection ,— 
Except fut provided m section 276— 

(a) General rule. —The amount of Income tnxea Imposed by thlx 
title shall be assessed within three years after the return was filed, 
and no proceeding in court without assessment for the collection 
of such taxes shall be begun after the expiration of such period. 

(b) Request for prompt assessment, —In the case of income re¬ 
ceived during the lifetime of a decedent, or by his estate during 
the period of administration, or by n corporation, the tax shall be 
assessed, and any proceeding In court without Assessment for the 
collection of such tax shall be begun, wlthui eighteen months after 
written request therefor (filed after the return is made) by the 
executor, administrator, or other fiduciary representing the estate of 
such decedent, or by the corporation, but not after the expiration 
of three years after the return was filed. This subsection shall not 
apply in the case of a corporation unless— 

(1) Such written request notifies the Commls.1 oner fhat the 
corporation contemplates dissolution at or before the expiration 
of such 18 months' period: find 

(2) The dissolution is in good faith begun before the expira¬ 
tion of such 18 months* period; and 

(3) The dissolution is completed. 

(c) Omission from press income. —If the taxpayer omits from 
gross income an amount properly includible therein which is in 
excess of 25 per centum of the amount of gross income stated in 
the return, the tax may be o-wssed, or a proceeding tn court for 
the collection of such tax may be begun without assessment, at 
any time within 5 years after the return was filed. 

<d) For the purposes of subsections (a). <b>, ind (c). a return 
filed before the lost dny prescribed by law for the filing thereof 
shall be considered as filed on such last day. 

<e> Corporation and shareholder. —If a corporation mokes no re¬ 
turn of the tax imposed by this title, but each of the shareholders 
includes in his return his distributive share of the net Income of 
the corporation, then the tax of the corporation shall be asseaned 
within four years after the last date on which any such share¬ 
holder's return was hied. 

Sec 278. Same — Exceptions. 

(a) False return or no return— In the case of a false or fraudu¬ 
lent return with Intent to evade tax or of a failure to Ale n return 
the tax may be assessed, or a proceeding In court for the collection 
of such tax may be begun without assessment, at any time. 

(b| Waiver —Where before the expiration of the time prescribed 
in section 275 for the assessment of the tax. both thr Commis¬ 
sioner and the taxpayer have consented in writing to Its assess¬ 
ment after such time, the tax may be assessed at any time prior 
to the expiration of the period agreed upon The period so agreed 
upon may be extended by subsequent agreements in writing made 
before the expiration of the period previously agreed upon. 

(c) Collection after assessment.— Where the assessment of any 
income tax Imposed by this title has been mode within the period 
of limitation properly applicable thereto, such tax may be collected 
by distraint or by a proceeding in court, but only If begun (1) 
within six years after the assessment of the tax, or (2) prior to 
the expiration of any period for collection agreed upon in wiitlnj 
by the Commissioner and the taxpayer before the expiration of 
such six-year period. The period so agreed upon may be extended 
by subsequent agreements In writing made before the expiration 
of the period previously agreed upon. 

See. 277. Suspension o/ Running of Statute. —The running of 
the statute of limitations provided in section 27ft or 276 on the 
making of assessment* and the beginning of distmint or a pro¬ 
ceeding tn court for collection. In respect of auy deficiency, shall 
(after the mailing of a notice under section 272 (a)> be suspended 
for the period during which the Commissioner Is prohibited from 
making the nmemment or beginning distraint or a proceeding in 
court land in any event. If a proceeding in respect of the deficiency 
U placed on the docket of the Beard, until the decision of tho 
Board becomes final), and for sixty days thereafter. 

Art. 275-1. Pertod of limitation upon assessment of tax. — 
The amount of income tax Imposed by the Act must be 
assessed within three years after the return was filed. For 
the purposes of subsections (a). <b). and (c) of section 275 
of the Act. a return filed before the last day prescribed by 
law for the filing thereof shall be considered as filed on 
such last day. Exceptions to the period of limitation stated 
in this paragraph (Other tlian those provided for elsewhere 
than in the internal revenue laws) are as follows: 

(1) In the case of income received during the lifetime of 
a decedent or by his estate during the period of administra¬ 
tion. or by a corporation contemplating dissolution, the tax 
shall be assessed within 18 months after written request 
therefor by the fiduciary or legal representative of the estate 
of the decedent or by the corporation, but not after the 
expiration of 3 years after the return was filed. The effect 
of this provision is to limit the period in which the Commis¬ 
sion may assess the tax in such cases to a period of 18 
months from the date the request is filed, even though more 
than 18 months still remain of the regular 3-year period in 
which the assessment may under ordinary circumstances be 
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made. The request, in order to be effective, must be made 
after the return is filed and must be in such language os to 
make It clear to the Commissioner that it is desired to take 
advantage of the provisions of section 275 (b). In the case 
of a corporation the 18-month period of limitation shall not 
apply unless— 

(a) the written request notifies the Commissioner that 
the corporation contemplates dissolution at or before the 
expiration of such period. 

<b) the dissolution is in good faith begun before the ex¬ 
piration of such period, and 

<c> the dissolution so begun is completed .either before 
or after the expiration of such 18-month period. 

Such a request does not have the effect of extending the 
regular period of limitation even though the request is made 
less than 18 months before the expiration of the regular 
period of limitation. 

<2) If a corporation makes no income tax return under the 
Act. but each of the shareholders includes in his personal 
return his distributive share of the net income of the cor¬ 
poration. the tax of the corporation shall be assessed within 
four years after the last date on which any such shareholder’s 
return was filed. 

< 3) In the case of a false or fraudulent return with intent 
to evade tax. the tax may be assessed at any time after such 
false or fraudulent return is filed. 

(4) If there Is omitted from the gross income stated in 
the return an amount properly includible therein which is in 
excess of 25 percent of the gross Income so stated, the tax may 
be assessed at any time within five years after the return was 
filed. 

(5) In the event the taxpayer fails to file a return, the 
amount of tax due may be assessed at any time after the 
date prescribed for filing the return. (But sec paragraph (2> 
of this article.) 

(6) If before the expiration of the time prescribed in sec¬ 
tion 275 for the assessment of the tax the Commissioner and 
the taxpayer haw consented in writing to the assessment of 
the tax after such time, the tax may be assessed at any time 
prior to the expiration of the period agreed upon. The period 
agreed upon may be extended by subsequent agreements in 
writing made before the expiration of the period previously 
agreed upon. 

<7> If a notice of a deficiency has been mailed to the tax¬ 
payer under the provisions of section 272 (a), then the run¬ 
ning of the statute of limitations on assessment of any de¬ 
ficiency shall be suspended for the period during which the 
Commissioner is prohibited from making the assessment (and 
in any event, if a proceeding in respect of the deficiency is 
placed on the docket of the Board, until the decision of the 
Board becomes final), and for 60 days thereafter. If the 
Commissioner mails to a taxpayer a notice of deficiency within 
the statutory* period of limitation and the taxpayer docs not 
appeal therefrom to the Board, the notice of deficiency so 
given does not suspend the running of the period of limitation 
on assessment for the purpose of any additional deficiency 
shown to be due in a subsequent deficiency notice. 

(8) In bankruptcy of receivership proceedings or proceed¬ 
ings in a Federal court for the relief of debtors the running 
of the statute of limitations on the making of assessments is 
suspended from (1) the date of adjudication In bankruptcy. 
<2) the date of the filing of a debtor’s petition or answer in 
proceedings for the relief of debtors under sections 74. 75. 
and 77 of the Bankruptcy Act, as amended (relating to indi¬ 
viduals and to railroad corporations engaged In interstate 
commerce). (3) the date when the debtor’s petition or answer 
was approved in proceedings for the relief of corporate 
debtors under section 77B of the Bankruptcy Act. as amended 
(relating to corporations other than railroad corporations 
engaged in interstate commerce), or (4) the date of the 
appointment of a receiver in receivership proceedings, to a 
date 30 days after the date upon which the notice provided 
for in section 274 (a) is received by the Commissioner in 
Washington. D. C., but in no case shall the suspension be 


for a period in excess of two years. See section 274 <a) 
and articles 274-1 and 274-2. 

With respect to the period of limitation for assessing the 
amount of the liability of a transferee of property, or for 
assessing the amount of the liability of a fiduciary under 
section 3467 of the Revised Statutes, as amended (para¬ 
graph 42 of the Appendix to these regulations), see section 
311. 

Art. 275-2. Period of limitation upon collection o/ tax. —In 
the case of the income taxes imposed by the Act, a proceed¬ 
ing in court without assessment for the collection of such 
tax must be begun within three years after tbe return war. 
filed. 

The exceptions to the period of limitation upon collection 
of the tax without assessment stated in the preceding para¬ 
graph are as follows: 

(1) In the case of income received during the lifetime of 
a decedent or by his estate during the period of administra¬ 
tion. or by a corporation, a proceeding in court for the 
collection of the tax without assessment must be begun 
within 18 months after a written request therefor by the 
executor, administrator, or other fiduciary representing the 
estate of the decedent 07 by the corporation, but not after 
the expiration of 3 years after the return was filed Such a 
request does not have the effect of extending the regular 
period of limitation within which a proceeding in court 
without assessment may be begun, even though the reques: 
is made less than 18 months before the expiration of the 
regular period of limitation, nor*is it of any effect if made 
before the return is filed. In the case of a corporation the 
conditions stated in (a), (b>. and (c) of paragraph «1) or 
article 275-1 also must be met. 

(2) A proceeding in court for the collection of the tax 
without assessment may be begun at any time— 

(O In case the taxpayer files a false or fraudulent 

return with Intent to evade tax: and 

(b) In case the taxpayer failed to file a return. 

(3) If there is omitted from the gross income stated In the 
return an amount properly Includible therein which is in 
excess of 26 percent of the gross income so stated, a pro¬ 
ceeding in court for the collection of the tAX may be begu: 
without assessment at any time within five years after the 
return was filed. 

In any case in which the tax has been assessed within the 
statutory period of limitation properly applicable thereto, r* 
proceeding in court or distraint for the collection of such tax 
may be begun within six years after the assessment thereof 
or prior to the expiration of any period for collection agreed 
upon in writing by the Commissioner and the taxpayer be¬ 
fore the expiration of such 6-year period. The period so 
agreed upon may be extended by subsequent agreements in 
writing made before the expiration of the period previously 
agreed upon. In determining the running of the statute of 
limitations in respect of distraint, the distraint shall be held 
to have been begun, in the case of personal property, on the 
date on which the levy upon such property is made. or. in 
the case of real property, on the date on which notice of the 
time and place of sale is given to the person whose estate it 
Is proposed to sell. 

If a notice of a deficiency has been mailed to the taxpayer 
under the provisions of section 272 (a) (sec article 272-1 >. 
then the running of the statute of limitations on the begin¬ 
ning of distraint after assessment, or on the beginning of a 
proceeding in court after assessment or without assessment. 
in respect of any deficiency, shall be suspended for the period 
during which the Commissioner is prohibited from beginnln 
such distraint or proceeding in court (and In any event, if 
u proceeding in respect of the deficiency Is placed cn thi 
docket of the Board, until the decision of the Board becomes 
final), and for 60 days thereafter. 

With respect to the period of limitation upon the collec¬ 
tion of the tax on unpaid claims in bankruptcy or receiver¬ 
ship proceedings, see section 274 <b) and article 274-2. 
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CHATTER XXXI 

Interest and Additions to Tax 


Supplement M—Interest and Additions to the Tax 


Sec 291. Failure to File Return .—In case of any failure to make 
and file return required by this title, within the time prescribed by 
l wv or prescribed by the Commissioner In pursuance of law, unless 
ft is shown that such failure Is due to reasonable cause and not 
due to willful neglect, there shall be added to the tax: 6 per 
centum If the failure Is for not more than thirty days with an 
.dtlitlonal 5 per centum for each additional thirty days or fraction 
f trrof during which such failure continues, not exceeding 25 per 
rentum in the aggregate. The amount so added to any tax shall 
ka collected at the same time and In the same manner and as a part 
of the tax unless the tax has been paid before the discovery of the 
neglect, in which case the amount so added nhall be collected in the 
'.aw* manner as the tax. The amount added to the tax under this 
ctJon shall he in lieu of the 25 per centum addition to the tax 
provided in section 3176 of the Revised Statutes, as amended. 


Art. 291-1. Addition to the tax in case of failure to file 

return. _In case of failure to make and file a return required 

by Title I within the prescribed time, a certain percent of the 
amount of the tax Is added to the tax unless the return is 
Uter filed and failure to file the return within the prescribed 
ime is shown to the satisfaction of the Commissioner to be 
due to reasonable cause and not to willful neglect. The 
amount to be added to the tax is 5 percent If the failure 
\s for not more than 30 days, with an additional 5 percent for 
t.ach additional 30 days or fraction thereof during which 
failure continues, not to exceed 25 percent in the aggregate. 
Two classes of delinquents arc subject to this addition to the 


tax: 

(a) Those who do not file returns and for whom returns 
are made by a collector or the Commissioner, and 
(b> Those who file tardy returns and arc unable to show 
reasonable cause for the delay. 

A taxpayer who files a tardy’ return and wishes to avoid 
the addition to the tax for delinquency must make an affirma¬ 
tive showing of all facts alleged as a reasonable cause 
for failure to file the return on time in the form of an affida- 
vifc which should be attached to the return. If such an 
affidavit Is furnished with the return or upon the collector’s 
demand, the collector, unless otherwise directed by the Com¬ 
missioner . will forward the affidavit with the return, and. 
If the Commissioner determines that the delinquency was 
due to a reasonable cause, and not to willful neglect, the 
addition to the tax will not be assessed. If the taxpayer 
exercised ordinary business care and prudence and was 
nevertheless unable to file the return within the prescribed 
time, then the delay is due to a reasonable cause. 

If tho addition to the tax for delinquency in filing the re¬ 
turn has been added, the amount so added shall be collected 
in the same manner as the tax. 

For addition to the tax in case of a deficiency due to fraud 
with intent to evade tax, see section 293. As to the making 
of returns for taxpayers by collectors or the Commissioner 
tn the case of delinquency in filing a return, or in the case 
of a false or fraudulent return, see section 3176 of the Re¬ 
vised Statutes, as amended (paragraph 56 of the Appendix 
to these regulations). 


Set. 292. Interest on Deficiencies/— Interest upon tho amount de¬ 
termined as a deficiency shall be assessed at the same time as the 
deficiency, shall bo paid upon notice and demand from the collector. 
Mid shall be collected as a part of the tax. at the rate of 6 per centum 
per annum from the date prescribed for the payment of the tax (or. 
if the tax Is paid In installments, from the date prescribed for the 
payment of the first installment) to the date the deficiency is as- 
•ed. or. In the case of a waiver under section 272 (d). to the 
thirtieth day alter the filing of such waiver or to the date the 
deficiency Is assessed whichever is the earlier. 

Sec. 293. Additions to the Tax In Case of Deficiency.— 

(a) Segliger.ee .—If any part of any deficiency Is due to negligence, 
r intentional disregard of rules and regulations but without Intent 
to defraud. 6 per centum of the total amount of the deficiency (In 
Edition to such deficiency) shall be assessed, collected, and paid In 
the ame manner as If It were a deficiency, except that tbe provl- 
lons of section 272 (1). relating to tho prorating of a deficiency, and 
of ftccUon 292, relating to interest on deficiencies, s h a l l not be 
applicable. 


(b) Fraud .—If any part of any deficiency Is due to fraud with 
Intent to evade tax. then 50 per centum of the total amount of the 
deficiency (in addition to such deficiency) shall be so assessed, col¬ 
lected. and paid. In lieu of the 60 per centum addition to the tax 
provided In section 3176 of the Revised Statutes, as amended. 

Sec. 294. Additions to the Tax tn Case of Nonpayment .— 

(a) Tax shown on return .— 

(1) General rule .—Where the amount determined by the tax¬ 
payer os the tax imposed by this title, or any installment thereof, 
or any part of such amount or Installment, in not paid on or before 
the date prescribed for Its payment, there shall be collected as a 
part of the tax, Interest upon such unpaid amount at the rate of 
6 per centum per annum from the date prescribed for Its payment 
until It Is paid. 

(2) If extension granted .—Where an extension of time for pay¬ 
ment of the amount so determined as the tax by the taxpayer, or 
any installment thereof, has been granted, and the amount the 
time for payment of which has been extended, and the interest 
thereon determined under section 295. la not paid In full prior to 
the expiration of the period of the extension, then. In lieu of the 
Interest provided for In paragraph (1) of this subsection. Interest 
at the rate of 6 per centum per annum shall be collected on such 
unpaid amount from the date of the expiration of the period of 
the extension until It is paid. 

(b) Deflcicncy .—Where a deficiency, or any Interest or additional 
amounts assessed in connection therewith under section 292. or 
under section 293. or any addition to the tax In case of delinquency 
provided for In section 291. Is not paid In full within ten days from 
the date of notice and demand from the collector, there shall be 
collected as part of the tax. interest upon the unpaid amount at 
the rate of 6 per centum per annum from the date of such notice 
and demand until it la paid. If any part of a deficiency prorated 
to any unpaid Installment under section 272 (l) Is not paid in full 
on or before the date prescribed for the payment of such installment, 
there shall be collected iw part of the tax interest upon the unpaid 
amount at the rate of 0 per centum per annum from such date 
until It is paid. 

(c) Fiduciaries —For any period an estate la held by a fiduciary 
appointed by order of any court of competent Jurisdiction or by 
will, there shall be collected interest at the rate of 6 per centum 
per annum In lieu of the interest provided In subsections (a) and 
(b) of this section. 

<d) Filing of jeopardy bond.—It a bond Is filed, os provided in 
section 273. the provisions of subsections lb) and (c) of this section 
shall not apply to the amount covered by the bond. 

6ec. 295. Time Extended for Payment of Tax Shown on Return-- 
If the time for payment of the amount determined m the tax by 
the taxpayer, or any installment thereof. Is extended under the 
authority of section 56 (c), there shall be collected as a part of 
such amount, Utcrcst thereon at the rate of 6 per centum per 
annum from the date when such payment should have been made 
If no extension had been granted, until the expiration of the period 
of the extension. 

Sec. 290. Time Extended for Payment of Deficiency. -If the time 
for the payment of any part of a deficiency Is extended, there 
shall be collected, as a part of the tax. Interest on the port of tho 
deficiency the time for payment of which la so extended, at the rate 
of 6 per centum per annum for the period of the extension, and 
no other interest shall be collected on such part of the deficiency 
far such period. If the part of the deficiency tho time for payment 
of which Is so extended Is not paid In accordance with the terms 
of the extension, there shall be collected, as a part of the tax. 
interest on such unpaid amount at the rate of 6 per centum per 
annum for the period from the time fixed by the terms of the 
extension for its payment until It Is paid, and no other interest shall 
be collected on such unpaid amount for such period 

Sxc. 297. Interest in Case of Jeopardy Assessments '/—In the case 
of the amount collected under section 273 (1) there shall be 
collected at the some time as such amount, and as a part of the 
tax. interest at the rate of 6 per centum per annum upon such 
amount from the date of the jeopardy notice and demand to the 
date of notice and demand under section 273 (1). or, in the case 
of the amount collected In excess of the amount of the Jeopardy 
assessment. Interest os provided in section 292. If the amount 
included in the notice and demand from the collector under 
section 273 (I) is not paid in full within ten days after such notice 
and demand, then there shall be collected, us part of the tax. 
interest upon the unpaid amount at the rate of 6 per centum per 
annum (or. far any period the estate of the taxpayer Is* held by a 
fiduciary appointed by any court of competent Jurisdiction or by 
will, at the rate of 6 per centum per annum) from the date of 
such notice and demand until It Is paid 
Sec. 298. Bankruptcy and Receiverships.—It the unpaid portion 
of the claim allowed In a bankruptcy or rccelverahlp proceeding, 
as provided In section 274, Is not paid In full within ten days from 
the date of notice and demand from the collector, then thero Ahall 
be collected as a part of such amount interest upon the unpaid 
portion thereof at the rate of 6 per centum per annum from the 
date of such notice and demand until payment. 

Sxc. 299. Removal of Property or Departure From United Stales.— 
Vox additions to tax in case of leaving the United States or con¬ 
cealing property In such manner os to hinder collection of the tax. 
see section 146. 
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CHAPTER XXXII 

Claims Against Transferees and Fiduciaries 
Supplement N—Claims Against Transferees nnd Fiduciaries 

6kc. 311. Transferred Assets —. 

(ft) Method of collection. —The amounts of the following lia¬ 
bilities shall, except as hereinafter In this section provided, be 
assessed, collected, and paid In the same manner and subject to 
the same provisions and limitation* as In the case of a deficiency 
in a tax imposed by this title (including the provisions in case 
of delinquency in payment after notice and demand, the provl- 
alons authorizing distraint and proceedings In court for collection, 
and the provisions prohibiting claim?, and suits for refunds): 

(1) Transferees.— The liability, at law or In equity, of a trans¬ 
feree of property of a taxpayer. In respect of the tax (Including 
interest, additional amounts, and additions to the tax provided 
by law) imposed upon the taxpayer by this title 

<2) Fiduciaries. —The liability of a fiduciary under section 
34C7 of the Revised Statutes In respect of the payment of any 
such tax from the estate of the taxpayer. 

Any such liability may be either as to the amount of tax shown 
on the return or as to any deficiency In tax 

(b) Period of limitation. —The period of limitation for assess¬ 
ment of any such liability of a transferee or fiduciary shall be an 
follows: 

(1) In the case of the liability of an Initial transferee of the 
property of the taxpayer—within one year after the expiration of 
the period of limitation for assessment against the taxpayer; 

(2) In the case of the liability of a transferee of a tr ar infer©© 
of the property of the taxpayer—within one year after the ex¬ 
piration of the period of limitation for assessment against the 
preceding transferee, but only If within three years after the 
expiration of the period of limitation for assessment against the 
taxpayer.— 

except that if before the expiration of the period of limitation for 
the assessment of the liability of the transferee, a court proceeding 
for the collection of the tax or liability In respect thereof has been 
begun against the taxpayer or last preceding transferee, respec¬ 
tively—then the period of limitation for assessment of the liability 
of the transferee shall expire one year after the return of execu¬ 
tion In the court proceeding. 

(3) In the case of the liability of a fiduciary—not later than 
one year after the liability arises or not later than the expira¬ 
tion of the period lor collection of the tax In respect of which 
euch liability arises, which ever is the later. 

(c) Period for assessment against taxpayer.— Far the purposes of 
this section. If the taxpayer is deceased, or In the case of a cor¬ 
poration, has terminated its existence, the period of limitation for 
assessment against the taxpayer shall be the period that would be 
In effect had death or termination of existence not occurred. 

(d) Suspension of running of statute of limitations. —The run¬ 
ning of the statute of limitations upon the assessment of the lia¬ 
bility of a transferee or fiduciary shall, after the mailing to the 
transferee or fiduciary of the notice provided for in section 272 (a), 
be suspended for the period during which the Commissioner la pro¬ 
hibited from making the otsewunont in respect of the liability of 
the transferee or fiduciary (and in any event. If n proceeding In 
respect of the liability is placed on the docket of the Board, until 
the decision of the Board becomes final), and for sixty days there¬ 
after. 

(e) Address for notice of liability .—In the absence of notice to 
the Commissioner under section 312 (b) of the existence of a 
fiduciary relationship, notice of liability enforceable under this sec¬ 
tion In respect of a tax imposed by this title, if mailed to the 
person subject to the liability at his last known address, shall be 
sufficient for the purposes of this title even if such person is de¬ 
ceased. or Is under a legal disability, or, In the case of a corpora¬ 
tion. has terminated its existence. 

(f) Definition of ' transferee”. —As used In this section, the term 
'•transferee'* Includes heir, legatee, devisee, and distributee. 

Art. 311-1. Claims in cases of transferred assets. —The 
amount for which a transferee of the property of a tax¬ 
payer is liable, at law or in equity, and the amount of the 
personal liability of a fiduciary under section 3467 of the 
Revised Statutes, as amended, in respect of any income tax 
Imposed by the Act (paragraph 42 of the Appendix to these 
regulations), whether shown on the return of the taxpayer 
or determined as a deficiency in the tax. shall be assessed 
against such transferee or such fiduciary, as the case may 
be, and collected and paid In the same manner and subject 
to the same provisions and limitations as In the case of a 
deficiency in a tax imposed by the Act, except as hereinafter 
provided. The provisions relating to delinquency in pay¬ 
ment after notice and demand and the amount of Interest 
attaching because of such delinquency, the authorization of 
distraint and proceedings in court for collection, the prohibi¬ 
tion of claims for abatement and claims and suits for refund. 


the filing of a petition with the Board of Tax Appeals, and 
the filing of a petition for review of the Board's decision, are 
included In the rections and articles relating to deficiency 
In tax imposed by Title I. 

The term "transferee" as used in this article includes an 
heir, legatee, devisee, distributee of an estate of a de¬ 
ceased person, the shareholder of a dissolved corporation, 
the assignee or donee of an insolvent person, the successor 
of a corporation, a party to a reorganization as defined in 
section 112, and all other classes of distributees. 

The period of limitation for assessment or the liability of 
a transferee or of a fiduciary, referred to In the first para¬ 
graph of this article, is as follows: 

<1> In the cate of the liability of an Initial transferee of 
the property of the taxpayer one year after the expiration of 
the period of limitation for assessment against the' taxpayer 
(see sections 27&-277); 

(2) In the case of the liability of a transferee of a trans¬ 
feree of the property of the taxpayer, one year after the ex¬ 
piration of the period of limitation for assessment against 
the preceding transferee, or three years after the expiration 
of the period of limitation for assessment against the tax¬ 
payer, whichever of the two periods (the I-year period or the 
3-year period) first expires; 

(3) If a court proceeding against the taxpayer or las: 
preceding transferee for the collection of the tax or liability 
in respect thereof, respectively, has been begun within the 
period of limitation for the bringing of such proceeding, then 
within one year after the return of execution in such pro¬ 
ceeding; and 

(4) In the case of the liability of a fiduciary, not later than 
one year after the liability arises or not later than the expira¬ 
tion of the period for collection of the tax in respect of 
which such liability arises, whichever is the later. 

For the purpose of determining the period of limitation 
for assessment against a transferee or a fiduciary, If the tax 
payer is deceased, or, in the case of a corporation, has ter¬ 
minated its existence, the period of limitation for assessment 
against the taxpayer shall be the period that would be In 
effect had the death or termination of existence not occurred 

If a notice of the liability of a transferee or the liability of 
a fiduciary has been mailed to such transferee or to such 
fiduciary under the provisions of section 272 (a), then the 
running of the statute of limitations shall be suspended for 
the period during which the Commissioner is prohibited from 
making the assessment in respect of the liability of the trans¬ 
feree or fiduciary (and in any event, if a proceeding in re¬ 
spect of the liability is placed on the docket of the Board 
until the decision of the Board becomes final), and for 60 
days thereafter. 

Sic. 312. Notice of Fiduciary Relationship. — 

(a) Fiduciary of taxpayer. —Upon notice to the Commission r 
that any person is acting In a fiduciary capacity such fiduciary 
shall assume the powers, rights, duties, and privilege® of the tax¬ 
payer In respect of a tax Imposed by this title (except as other* 
specifically provided and except that the tax shall be collected 
from the estate of the taxpayer), until notice is given that thr 
fiduciary' capacity has terminated. 

(b) Fiduciary of transferee. —Upon notice to the Commissioner 
that any person is acting In a fiduciary capacity for a person 
subject to the liability specified in section 311, the fiduciary shall 
assume, on behalf of such person, the powers, rights, duties, and 
privileges of such person under iruch section (except that the 
liability shall be collected from the estate of such person), until 
notice Is given that the fiduciary capacity has terminated. 

(c) Manner of notice.— Notice under subsection in) or (b) sha'l 
be given in accordance with regulations prescribed by the Com¬ 
missioner with the approval of the Secretary. 

Art. 312-1. Fiduciaries. —As soon as the Commissioner re¬ 
ceives notice that a person is acting in a fiduciary capacity, 
such fiduciary must, except as otherwise specifically provided, 
assume the powers, rights, duties, and privileges of the tax¬ 
payer with respect to income tax Imposed by the Act. If the 
person is acting as a fiduciary for a transferee or other person 
subject to the liability specified in section 311, such fiduciary 
is required to assume the powers, rights, duties, and privilege 
of the transferee or other person under that section. The 
amount of the tax or liability is ordinarily not collectible from 
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the personal estate of the fiduciary but is collectible from the 
estate of the taxpayer or from the estate of the transferee or 
other person subject to the liability specified in section 311. 
The ‘ notice to the Commissioner” provided for In section 313 
shall bo a written notice signed by the fiduciary and filed with 
the Commissioner. The notice must state the name and ad¬ 
dress of the person for whom the fiduciary is acting, and the 
nature of the liability of such person; that is. whether it is a 
liability for tax. and. if so, the year or years involved, or a 
liability at law or in equity of a transferee of property of a 
taxpayer, or a liability of a fiduciary under section 3467 of the 
Revised Statutes as amended t paragraph 42 of the Appendix 
to these regulations), in respect of the payment of any tax 
from the estate of the taxpayer. Any such written notice 
which has been filed with the Commissioner since the enact¬ 
ment of the Revenue Act of 1926 shall be considered as suffi¬ 
cient notice to the Commissioner within the meaning of sec¬ 
tion 312. Unless there is already on file with the Commis¬ 
sioner satisfactory evidence of the authority of the fiduciary 
to act for such person in a fiduciary capacity, such evidence 
must be filed with and made a part of the notice. If the 
fiduciary capacity exists by order of court, a certified copy of 
the order may be regarded as such satisfactory evidence. 
When the fiduciary capacity has terminated, the fiduciary in 
order to be relieved of any further duty or liability as such, 
must file with the Commissioner written notice that the 
fiduciary capacity has terminated as to him. accompanied by 
satisfactory evidence of the termination of the fiduciary 
capacity. The notice of termination should state the name 
and address of the person, if any, who has been substituted as 
fiduciary. 

If the notice of the fiduciary capacity described In the 
preceding paragraph is not filed with the Commissioner prior 
to the sending of notice of a deficiency by registered mail 
to the last known address of the taxpayer (see section 
272 *a)). or the last known address of the transferee or 
other person subject to liability (see section 311). no notice 
of the deficiency will be sent to the fiduciary. In such a 
case the sending of the notice to the last known address 
of the taxpayer, transferee, or other person, as the’case may 
be. will be a sufficient compliance with the requirements 
of the Act, even though such taxpayer, transferee, or other 
person is deceased, or is under a legal disability, or. In the 
case of a corporation, has terminated its existence. Under 
such circumstances if no petition is filed with the Board 
of Tax Appeals before the expiration of 90 days from the 
sending of the notice to the taxpayer, transferee, or other 
person, the tax. or liability under section *911, will be 
assessed immediately upon the expiration of such 90-day 
period, and demand for payment will be made by the col¬ 
lector. The term fiduciary Is defined in section 1001 (a) (6) 
to mean a guardian, trustee, executor, administrator, re¬ 
ceiver. conservator, or any person acting in any fiduciary 
capacity for any person. 

This article, relating to the provisions of section 312, shall 
not be taken to abridge in any way the powers and duties of 
fiduciaries provided for in other* sections of the Act. 

CIXA!*TER XXXIII 

Overpayments 

Supplement O—Overpayments 

Six. 321. Overpayment of Installment .—If the taxpayer has paid 
m an InsuUment of the Uix more than the amount determined 
to bn tbe correct amount of such Instrument, the overpayment 
fibali be credttcd against the unpaid installments. If any. If the 
amauiit already paid, whether or not on the basis of Installment*, 
exceeds th? amount determined to be the correct amount of the 
tax the overpayment Bhall be credited or refunded os provided 
In section 322. 

Src 322. Refunds and Credits. — 

la) Authorisation. —Where there has been an overpayment of 
any tax Impeded by this title, the amount of such overpayment 
shall be credited against any income, war-profits, or excess-profits 
tax or installment thereof then due from the taxpayer, and any 
balance shall be refunded immediately to the taxpayer. 


(b) Limitation on allowance > 

(1) Period of limitation .—Unless a claim for credit or refund 
Is filed by the taxpayer within three yearn from the time the 
return was filed by the taxpayer or within two years from the 
time the tax was paid, no credit or refund shall be allowed or 
made after the expiration of whichever of such periods expiree 
the later. If no return Is filed by the taxpayer, then no credit 
or refund shall be allowed or made aficr two years from the 
time the tax was paid, unless before the expiration of such 
period u claim therefor is filed by the taxpayer. 

(2) limit on amount of credit or refund. —The amount of 
the credit or refund shall not exceed the portion of the tax 
paid during the three years immediately preceding the filing of 
tho claim, or. If no claim was filed, then during the three years 
immediately preceding the allowance of the credit or refund. 

(c) Effect of petition to Board. —If the Commissioner has mailed 
to the taxpayer a notice of deficiency under section 272 (a) nnd 
If the taxpayer file* a petition with the Board of Tax Appeals 
within the time prescribed In such subjection, no credit or re¬ 
fund in respect of the tax for the taxable year In respect of 
which the Commissioner has determined the deficiency snail be 
allowed or made and no suit by the taxpayer for the recovery 
of any part of such tax shall be Instituted In any court except— 

(1) As to overpayments determined by a decision of the 
Board which lias become final; and 

(2) As to any amount collected in excess of an amount com¬ 
puted in accordance with the decision of the Board which has 
become final; and 

(3) As to any amount collected after the period of limitation 
upon the beginning of distraint or a proceeding In court for 
collection has expired; but In any such claim for credit or 
refund or in any such suit for refund the decision of the 
Board which has become final, as to whether such period lias 
expired before the notice of deficiency was mailed, shall be 
conclusive. 

(d) Overpayment found by Board.—It tho Board finds that 
there Is no deficiency and further finds that the taxpayer has made 
an overpayment of tax in respect of the taxable year In respect 
of which tho Commissioner determined the deficiency, the Board 
shall have jurisdiction to determine the amount of such overpay- 
ment. and such amount shall, when tho decision of the Board 
has become final, be credited or refunded to the taxpayer. No 
such credit or refund shall be made of any portion of the tax 
unless the Board determines as part of its decision that it wai 
paid within three years before the filing of the claim or the 
filing of the petition, whichever in earlier. 

(O Tax withheld at source—For refund or credit In case of 
excc£sivc withholding at the source, see section 143 (f). 

Art. 322-1. Authority for abatement, credit . and refund of 
tax. —Authority for the credit and refund of any overpay¬ 
ment of any income tax Imposed by the Act is contained in 
section 322. 

Section 273 (i) prohibits the filing of claims for abate¬ 
ment by taxpayers with respect to assessments of income 
tax imposed by the Act. 

Art. 322-2. Credit and refund adjustments. —Over-assess¬ 
ments and overpayments of income taxes will be adjusted by 
means of certificates of overassessment. Credits or refunds 
of overpayments on the basis of such certificates of over¬ 
assessment may not be allowed or made, however, after the 
expiration of the statutory period of limitation properly ap¬ 
plicable unless prior to the expiration of such period a 
claim therefor on Form 843 has been filed by the taxpayer. 
The claim, together with appropriate supporting evidence, 
must be filed in the office of the collector for the district in 
which the tax was paid. Where an amount of tax in excess 
of that properly due has been paid by a withholding agent, 
the credit or refund of such excess amount shall be made to 
the withholding agent unless the amount of such tax was 
actually withheld by the withholding agent. iSec section 
143 (f>.) As to interest in case of credits or refunds, see 
section 614 of the Revenue Act of 1928, as amended by sec¬ 
tion 804 of the Revenue Act of 1936 (paragraph 37 of the 
Appendix to these regulations) and section 177, United 
States Judicial Code, as amended by section 615 of the Reve¬ 
nue Act of 1928 and section 808 of the Revenue Act of 1936 
(paragraph 38 of the Appendix to these regulations). 

Art. 322-3. Claims for refund by taxpayers .—Claims by the 
taxpayer for the refunding of tkxes, interest, penalties, and 
additions to tax erroneously or illegally collected shall be made 
on Fbrm 843. and should be filed with the collector of internal 
revenue. A separate claim on such form shall be made for 
each taxable year or period. 





2238 


FEDERAL REGISTER, November 17 , 1936 


The claim must set forth in detail and under oath each 
around upon which a refund is claimed, and facts sufficient 
to apprise the Commissioner of the exact basis thereof. No 
refund or credit will be allowed after the expiration of the 
statutory period of limitation applicable to the filing of a 
claim therefor except upon one or more of the grounds set 
forth in a claim filed prior to the expiration of such period. 
A claim which does not comply with this paragraph will not 
be considered for any purpose as a claim for refund. With 
respect tp limitations upon the refunding or crediting of 
taxes, see article 322-7. 

If a return is filed by an individual and a refund claim is 
thereafter filed by a legal representative of the deceased, 
certified copies of the letter testamentary, letters of admin¬ 
istration. or other similar evidence must be annexed to the 
claim, to show the authority of the executor, administrator, 
or other fiduciary by whom the claim is filed. If an executor, 
administrator, guardian, trustee, receiver, or other fiduciary 
files a return and thereafter a refund claim is filed by the 
same fiduciary, documentary evidence to establish the legal 
authority of the fiduciary need not accompany the claim, pro¬ 
vided a statement is made in the claim showing that the 
return was filed by the fiduciary and that the latter is still 
acting. In such cases, if a refund or interest is to be paid, 
letters testamentary, letters of administration, or other evi¬ 
dence may be required, but should be submitted only upon the 
receipt of a specific request therefor. If a claim is filed by a 
fiduciary other than the one by whom the return was filed, 
the necessary documentary evidence should accompany the 
claim. The affidavit may be made by the agent of the person 
assessed, but in such case a power of attorney must accompany 
the claim. 

Checks in payment of claims allowed will be drawn in 
the names of the persons entitled to the money and may bo 
sent to such persons in care of an attorney or agent who 
has filed a power of attorney specifically authorizing him 
to receive such checks The Commissioner may. however, 
send any such check direct to the claimant. In this con¬ 
nection. see section 3477 ol the Revised Statutes, which 
provides: 

8bc. 3477. All transfers and assignments made of any claim 
upon the United States, or of any part or share thereof, or 
Interest therein, whether absolute or conditional, and whatever 
may be the consideration therefor, and all powers of attorney, 
orders, or other authorities for receiving payment of any such 
claim, or of any part or share thereof, shall be absolutely null 
and void, unless they arc freely made and executed In the 
presence of at least two attesting witnesses, after the allowance 
of such a claim, the ascertainment of the amount due. and the 
issuing of a warrant for the payment thereof. Such transfers, 
assignments, and powers of attorney, must recite the warrant for 
payment, and must be acknowledged by the person making them, 
before an officer having authority to take acknowledgments of 
deeds, and oh*U be certified by the officer: and It must appear 
by the certificate that the officer, at the time of the acknowl¬ 
edgment. read and fully explained the transfer, assignment, or 
warrant of attorney to the person acknowledging the some. 

The Commissioner has no authority to refund on equitable 
grounds penalties or other amounts legally collected. As to 
claims for refund of sums recovered by suit, see articles 322-4 
and 322-6. 

Art. 322-4. Claim for payment of judgment obtained 
against collector .—<a) A claim for the amount of a Judgment 
against a collector of internal revenue for the recovery of 
taxes, penalties, or other sums should be made under oath, 
% on Form 843, and filed directly with the Commissioner of 
Internal Revenue, Washington, D. C. Two certified copies of 
the final judgment and a certificate of probable cause should 
be attached to the claim. If the payment of court costs is 
claimed, an itemized bill of the court costs paid, receipted by 
the clerk of the court, should also accompany the claim. 
With respect to the certificate of probable cause, section 989 
of the Revised Statutes provides: 

Sec. 989. When a recovery la had In any suit or proceeding against 
a collector or other officer of the revenue for any act done by him. 
or for the recovery of any money exacted by or paid to him and 
by him paid into the Treasury. In the performance of his official 
duty, and the court certifies that there woe probable cause for the 


act done by the collector or other officer, or that he acted iincW 
the directions of the Secretary of the Treasury, or other proper 
officer of the Government, no execution shall Issue against such 
collector or other officer, but the amount so recovered shall, upon 
final Judgment, be provided for and paid out of the proper ap¬ 
propriation from the Treasury. 

If the case was appealed, two certified copies of the man¬ 
date of the appellate court should also be attached to the 
claim. A judgment will not be paid until the period for ap¬ 
peal has expired unless a stipulation, signed by both parties 
to the suit, wulting the right to appeal, has been filed with the 
clerk of the court, and two certified copies of such waiver arc 
furnished to the Commissioner. 

ib> If the Judgment debtor shall have already paid the 
amount recovered against him, the claim should be made 
in his name, accompanied by two certified copies of the 
final judgment, and an itemized bill of the court costs paid. 
A certificate of the clerk of the court In which the Judgment 
was recovered (or other satisfactory evidence), showing th&t 
the Judgment has been satisfied and specifying the exact sum 
paid in its satisfaction, should accompany the claim. (See 
further article 322-2.) 

Art. 322-5. Claim for payment of judgment obtained in 
United States district court against the United Stales.—A 
claim for the payment of a judgment rendered by a United 
States district court against the United States representing 
taxes, penalties, or other sums should be made under oath, 
on Form 843, in duplicate, and filed directly with the Com¬ 
missioner of Internal Revenue, Washington, D. C. Two 
certified copies of the final judgment should be attached to 
the claim. If the Judgment specifically provides for the 
recovery' of costs, an itemized bill of such court costs paid, 
receipted by the clerk of the court, should also accompany 
the claim. If the case was appealed, two certified copies of 
the mandate of the appellate court should also be attached 
to the claim. A judgment will not bo paid until the period 
for appeal has expired unless a stipulation, signed by both 
parties to the suit, waiving the right to appeal, has been filed 
with the clerk of the court, and two certified copies of such 
waiver are furnished to the Commissioner. 

Art. 322-6. Claim for payment of judgment obtained in the 
Court of Claims against the United Stales. —A claim for the 
payment of a Judgment rendered by the United States Court 
of Claims against the United States, representing taxes, pen¬ 
alties. or other sums should be made under oath, on Form 
843, In duplicate, and filed directly with the Commissioner of 
Internal Revenue. Washington. D. C., accompanied by a cer¬ 
tificate of Judgment issued by the clerk of the court and two 
copies of the printed opinion of the court, if an opinion whs 
rendered. A judgment will not be paid until the period for 
appeal has expired unless a stipulation, signed by both par¬ 
ties to the suit, waiving the right to appeal, has been filed 
with the clerk of the court, and two certified copies of such 
waiver are furnished to the Commissioner. 

Art. 322-7. Limitations upon the crediting and refunding 
of taxes paid .—(a) Unless a claim for credit or refund is filed 
within three years from the time the return was filed by the 
taxpayer or within two years from the time the tax was paid, 
the Commissioner is prohibited fiom allowing or making a 
credit or refund of income tax Imposed by the Act after both 
periods have expired. If no return Is filed by the taxpayer, 
the Commissioner is prohibited from allowing or making: a 
credit or refund of such tax afterjwo years from the time the 
tax was paid unless before the expiration of such 2-ycar 
period a claim therefor is filed. The amount of the credit or 
refund in any case shall not exceed the portion of the tax 
paid during the 3-year period immediately preceding the date 
of the allowance of the credit or refund, or, if the credit or 
refund is based upon a claim, the amount of the credit or 
refund shall not exceed the portion of the tax paid during the 
3-year period immediately preceding the date of filing such 
claim. The provisions of this paragraph arc subject to the 
exceptions provided in paragraph <b> of this article. 

<b> In any case where a person having a right to file a 
petition with the Board of Tax Appeals with respect to a 
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deficiency In income tax imposed by the Act flics such petition 
within the prescribed time, no credit or refund of the tax for 
the year to which the deficiency relates shall be allowed or 
made, and no suit for the recovery of any part of such tax 
shall be instituted by the taxpayer, except that— 

(t) If the Board finds that there is no deficiency but that 
the person has overpaid his tax for the year to which the 
notice of deficiency relates, and the decision of the Board 
ns to the amount overpaid has become final (see section 
1005 of the Revenue Act of 1926). the overpayment shall be 
credited or refunded, but no such credit or refund shall bo 
made of any portion of the tax unless the Board determines 
as part of its decision that it was paid not earlier than 
three years before the filing gf the refund claim therefor 
or the filing of the petition, whichever event occurs first 
in point of time, or if no claim is filed, not earlier than 
three years before the filing of the petition. 

<2) In the case of a Jeopardy assessment made under 
section 273. If the amount which should have been assessed 
as determined by a decision of the Board which has become 
final is less than the amount already collected, the excess 
payment shall be credited or refunded subject to a determi¬ 
nation being made by the Board with respect to the time 
of payment as stated in <b) (1) of this article. 

(3) If the amount of the deficiency determined by the 
Board (in a case'where collection has not been stayed by 
the filing of a bond) is disallowed In whole or in part by the 
reviewing court, then the overpayment resulting from such 
disallowance shall be credited or refunded without the 
making of claim therefor subject to a determination being 
made by the Board with respect to the time of payment as 
stated In tb) (1) of this article. (See section 1001 <d) 
oi the Revenue Act of 1926, as amended, paragraph 13 of 
the Appendix to these regulations.) 

• 4) Where the amount collected is In excess of the 
amount computed in accordance with the decision of the 
Board which has become final, the excess payment shall 
be credited or refunded within the period of limitation 
provided In section 322 tb). 

(5) Where on amount is collected after the statutory 
period of limitation upon the beginning of distraint or a 
proceeding in court for collection has expired (see article 
275-2), the taxpayer may file a claim for refund of the 
amount so collected within the period of limitation pro¬ 
vided in section 322 (b). In any such case, the decision 
of the Board as to whether the statutory period upon col¬ 
lection of the tax expired before notice of the deficiency 
was mailed shall, when the decision becomes final, be 
conclusive. 

Art. 322-8. Crediting of accounts of collectors in cases of 
assessments against several persons covering same liability .— 
If assessments have been made against several perons cover¬ 
ing the same tax liability, and payment of such liability by 
one or more of such persons has been duly certified to the 
Commissioner, the Commissioner, for the purpose of tempo¬ 
rarily relieving the collector from liability under section 3218 
of the Revised Statutes, may authorize him to take credit 
temporarily with respect to the assessments not specifically 
paid. Such action, however, shall not constitute an abate¬ 
ment and shall not discharge the liability of the persons 
concerned. 

• • • N • • • • 

: Chapter XXXIV (Surtax on Personal Holding Companies, 
Title /A), Chapter XXXV (General Provisions . Title V1ID . 
and the Appendix Will Appear in the Federal Register for 
Wednesday, November 18, 1936 .1 

l seal] Chas. T. Russell, 

Acting Commissioner of Internal Revenue . 
Approved. November 12. 1936. 

Wayne C. Taylor, 

Acting Secretary of the Treasury . 

[P. R, Doc 3378—Piled, November 13,1936: 1:05 p. m.J 
No. 176-11 


FEDERAL EMERGENCY ADMINISTRATION OF PUBLIC 
WORKS. 

| Administrative Order No. 61 (Supplement 18)) 

Retroactive Approval of Increases or Hours or Work on 
P. W. A. Non-Federal Projects 

Nov. 12. 1936. 

1. Attention is directed to Administrative Order No. 61 
■ Supplement 13). dated June 19. 1936. If on or after the 
date of said Order any Owner, contractor, or subcontractor 
affected by said Order has permitted or required any work¬ 
man or group of workmen employed on a project to perform 
work thereon in excess of the P. W. A. limitations of hours 
applicable to such workman or group of workmen without 
compliance with the provisions of said Order, the following 
procedure shall apply: 

■ a) If the increased hours were occasioned by the exist¬ 
ence of special and unusual circumstances which, in the 
Judgment of the Owner, rendered it infeasible or impracti¬ 
cable to require adherence to the prescribed maximum 
hours, the State Director shall advise the Owner that a re¬ 
quest shall be submitted to the State Director for the latter's 
approval of the increases. Each such request shall be 
prepared substantially in the form and submitted in the 
manner indicated in said Order. The State Director shall 
examine the request and if. in his Judgment, there exist 
special and unusual circumstances which, in his judgment, 
render it infeasible or impracticable to require adherence 
to the maximum hours of work prescribed as stated in said 
Ojder. he is hereby authorized to approve retroactively, but 
to a date not earlier than June 19. 1936. of the increased 
hours which the Owner, contractor, or subcontractor, as 
the case may be shall have permitted or required of a work¬ 
man or group of workmen, as aforesaid. The State Direc¬ 
tor's approval and the procedure with reference to its 
transmittal shall be substantially as set forth in said Order. 

<b> If the increased hours were occasioned by the 
existence of an emergency as defined in said Order, 
because of which it was necessary, in the judgment of 
the Owner, to increase the maximum hours prescribed 
as stated in said Order, the Resident Engineer Inspector 
shall advise the Owner that a request shall be submitted 
to the Resident Engineer Inspector for the latter's approval 
of the increases. Each such request shall be prepared 
substantially in the form and submitted in the manner 
indicated in said Order. The Resident Engineer Inspector 
shall examine the request and if, in his judgment, there 
exists an emergency, because of which it was necessary, in 
his judgment, so to increase the maximum hours pre¬ 
scribed as stated in said Order, he is hereby authorized 
to approve retroactively, but to a date not earlier than 
June 19. 1936, of the Increased hours which the Owner, 
contractor, or subcontractor, as the case may be. shall have 
permitted or required of a workman or group of. workmen, 
as aforesaid. The Resident Engineer Inspector's approval 
and the procedure with reference to its transmittal shall 
be substantially as set forth in said Order. 

(c) If the State Director disapproves a request submitted 
to him pursuant to Paragraph 1 (a), hereof, or if a Resi¬ 
dent Engineer Inspector disapproves a request submitted to 
him pursuant to Paragraph 1 (b) hereof, the unauthorized 
increased hours shall be reported to the Central Office by 
the proper officers In the usual manner. 

2. The State Engineer Inspector is hereby given the same 
authority os Resident Engineer Inspectors and the Assistant 
Administrator is hereby given the same authority as State 
Directors. State Engineer Inspectors, and Resident Engineer 
Inspectors. 

3. If an Owner, contractor, or subcontractor has permitted 
or required any such workman or group of workmen to per¬ 
form work in excess of the maximum hours prescribed as 
stated in said Order and if such work was performed prior 
to June 19, 1936, without specific authorization of some 
proper officer of the Federal Emergency Administration of 
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Public Works under Orders in existence at the time of such 
authorization, neither the State Director. State Engineer In¬ 
spector. nor the Resident Engineer Inspector shall give ap¬ 
proval to such increased hours of work but such unauthorized 
increases shall be reported to the Central Office in the usual 
manner as noncompliances. 

4. Attention is directed to Paragraph 32 of said Order, the 
effect of which was to rescind Administrative Order No. 61 
(Supplement 4), dated September 24. 1935. The matters cov¬ 
ered by Administrative Order No. 61 (Supplement 4> were 
intended to be covered by Administrative Order No. 61 (Sup¬ 
plement 13) as special and unusual circumstance cases on 
and after June 19. 1936. as to P. W. A. non-Federal E. R. A 
and N. I. R. A. projects, without any limitations other than 
those set forth in Administrative Order No. 61 t Supplement 
13), subject to the cautionary matters included in Letter o* 
Instructions No. 89 together with amendments thereof and 
supplements thereto. 

5. This Order is issued under authority of Executive Order 
No. 7064 of June 7. 1935. 

Harold L. Icxes. Administrator. 

(F. R. Doc. 3383—Piled, November 16,1936; 9:69 a. mj 


RURAL ELECTRIFICATION ADMINISTRATION. 

(Administrative Order No. 32] 

Allocation of Funds for Loans 

November 13, 1936. 

By virtue of the authority vested in me by the provisions 
of Section 4 of the Rural Electrification Act of 1936. I hereby 
allocate, from the sums authorized by said Act. funds for 
loans for the projects and in the amounts as set forth In the 
following schedule: 

Project Designation: Amount 

California 6 Modoc-- 6360.000 

Delaware 2 Sussex »Additional)_— -- 176,000 

Georgia 6S Irwin-- 150,000 

Iowa 45 Jackson...............--—- 75,000 

Oklahoma 10 Cleveland- 270,000 

Tennessee 16 A Modlaon- 290,000 

Tennessee 20 Olbson_ 143,500 

Texas 33 Brazos ---—-- 256.000 

Texas 41 Panola..—--- 80,000 

Virginia 11 Rockingham t Additional)--- 452.000 

Virginia 27 Nottoway- 110.000 

Morris L. Cooke. Administrator. 

(P. R Doc. 3380— Piled. November 14,1936; 9:55 a. m.\ 


f Administrative Order No. 331 
Allocation of Funds for Loans 

November 13, 1936. 

By virtue of the authority vested in me by the provisions of 
Section 4 of the Rural Electrification Act of 1936, I hereby 
allocate, from the sums authorized by said Act, funds for 
loans for the projects and In the amounts as set forth in 
the following schedule: 

Project Designation: Amount 

Missouri 18 Texan............—-—.......—.. $142,000 

Virginia 2 Craig- 180.000 

Morris L. Cooke. Administrator. 
|F. R. Doc. 3381—Piled, November 14,1936; 9:55 a. m.J 


| Administrative Order No. 341 
Rescission of Funds for Loans 

November 13. 1936 

I hereby rescind, upon request of the applicant, the altera¬ 
tion of funds for the below designated project, made by 
Administrative Order No. 16. 

Project Designation: Amount 

Tenncsacc 16 Madison.—---- -- 8335.000 

Morris L. Cooke. Administrator. 

(F. R. Doc. 3382—Piled, November 14.1936: 9:55 a. m.J 


(Administrative Order No. 36i 
Allocation of Funds for Loans 

November 13. 193C. 

By virtue of the authority vested in me by ihe prov.M ns 
of Section 4 of the Rural Electrification Act of 1936, 1 hereby 
allocate, from the sums authorized by said Act, funds for 
loans for the projects and in the amounts as set forth in the 
following schedule: 

Project Designation: Amount 

MUtti&atppl 21 Coahoma-.- 666. noo 

New Mexico 2 Valencia— -...-................ 66. oni 

Pennsylvania 14 Clearfield-----310.000 

Texas 43 Tarrant__385 < 

Morris L. Cooke, Administrator. 
(F. R. Doc. 3384—Piled. November 16,1936; 10:03 a. m.| 


Federal Register Act 

(Purwc—N o. 220—74 th Congress: 49 Stat. SCO-5031 

AN ACT To provide for the custody of Federal proclamation. 

orders, regulations, notices, and other document*, and for th» 

prompt and uniform printing and distribution thereof. 

Be it enacted by the Senate and House o/ Representatives 
of the United States of America in Congress assembled , 
That the Archivist of the United States, acting through a 
division established by him In the National Archives Estab¬ 
lishment, hereinafter referred to as the “Division', is 
charged with the custody and. together with the Public 
Printer, with the prompt and unifom printing and distribu¬ 
tion of the documents required or authorized to be published 
under section 5. There shall be at the head of the Division 
a director, appointed by the President, who shall act under 
the general direction of the Archivist of the United Stair; 
in carrying out the provisions of this Act and tlic regular ion - 
prescribed hereunder, who shall receive a salary, to be fixed 
by the President, not to exceed $5,000 a year. 

Sec. 2. The original and two duplicate originals or cer¬ 
tified copies of any document required or authorized to be 
published under section 5 shall be filed with the Division, 
which shall be open for that purpose during all hours of 
the working days when the Archives Building shdll be* open 
for official business. The Director of the Division .-halt 
cause to be noted on the original and duplicate originals or 
certified copies of each document the day and hour of filin', 
thereof: Provided. That when the original is issued, pre¬ 
scribed* or promulgated outside of the District of Columb.a 
and certified copies are filed before the filing of the origi::al, 
the notation shall be of the day and hour of filing of th 
certified copies. Upon such filing, at least one copy shall 
be immediately available for public inspection in the office 
of the Director of the Division. The original *hali oe 
retained in the archives of the National Archives Establish¬ 
ment and shall be available for Inspection under regulations 
to be prescribed by the Archivist. The Division shall trans¬ 
mit immediately to the Government Printing Office lor 
printing, as provided in this Act, one duplicate original or 
certified copy of each document required or authorized to 
be published under section 5. Every Federal agency shall 
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cause to be transmitted for filing as herein required the 
original and the duplicate originals or certified copies of all 
such documents issued, prescribed, or promulgated by the 

agency. 

Sec. 3. All documents required or authorized to be pub¬ 
lished under section 5 shall be printed and distributed 
forthwith by the Government Printing Office In a serial 
publication designated the Federal Register/* It shall be 
the duty of the Public Printer to make available the facili¬ 
ties of tiie Government Printing Office for the prompt print¬ 
ing and distribution of the Federal Register in the manner 
and at the times required in accordance with the provisions 
of this Act and the regulations prescribed hereunder. The 
contents of the daily issues shall be indexed and shall com¬ 
prise all documents, required or authorized to be published, 
filed with the Division up to such time of the .day imme¬ 
diately preceding the day of distribution as shall be fixed 
by regulations hereunder. There shall be printed with each 
document a copy of the notation, required to be made under 
section 3. of the clay and hour when, upon filing with the 
Division, such document was made available for public 
inspection. Distribution shall bo made by delivery or by 
deposit at a post office at such time in the morning of the 
day of distribution as shall be fixed by such regulations 
prescribed hereunder. The prices to be charged for the 
Federal Register may be fixed by the administrative com¬ 
mittee established by section 6 without reference to the 
restrictions placed upon and fixed for the sale of Govern¬ 
ment publications by section 1 of the Act of May 11. 1922, 
and section 307 of the Act of Juno 30. 1932 (U. S. C., title 
44, secs. 72 and 72a), and any amendments thereto. 

Sec. 4. As used in this Act. unless the context otherwise 
requires, the term “document” means any Presidential 
proclamation or Executive order and any order, regulation, 
rule, certificate, code of fair competition, license, notice, or 
similar instrument issued, prescribed, or promulgated by a 
Federal agency: the terms ''Federal agency” or “agency” 
mean the President of the United 8tates. or any executive 
d< partment, independent board, establishment, bureau, 
agency, institution, commission, or separate office of the 

iministratlve branch of the Government of the United 
States but not the legislative or judicial branches of the 
Government; and the term “person” means any individual, 
partnership. association, or corporation. 

Sec. 5. (a) There shall be published in the Federal Regis¬ 
ter (1) all Presidential proclamations and Executive orders, 
except such as have no general applicability and legal effect 
or arc effective only against Federal agencies or persons in 
their capacity as officers, agents, or employees thereof; (2) 
such documents or classes of documents as the President 
thall determine from time to time have general applicability 
and legal effect; and (3) such documents or classes of docu¬ 
ments as may be required so to be published by Act of the 
Congress; Provided. That for the purposes of this Act every 
document or order which shall prescribe a penalty shall be 
deemed to have general applicability and legal effect. 

<b) In addition to the foregoing there shall also be pub¬ 
lished in the Federal Register such other documents or 
classes of documents as may be authorized to be published 
pursuant hereto by regulations prescribed hereunder with 
the approval of the President, but in no case shall comments 
or news items of any character whatsoever be authorized to 
be published in the Federal Register. 

Sec. 6. There Is established a permanent Administrative 
Committee of three members consisting of the Archivist or 
Acting Archivist, who shall be chairman, an officer of the 
Department of Justice designated by the Attorney General, 
and the Public Printer or Acting Public Printer. The Direc¬ 
tor of the Division shall act as secretary of the committee. 
The committee shall prescribe, with the approval of the 
President, regulations for earning out the provisions of this 
Act. Such regulations shall provide, among other things: 
(a) The manner of certification of copies required to be 
certified under section 2. which certification may he per¬ 
muted to be based upon confirmed communications from 
outside of the District of Columbia; tb) the documents 


which shall be authorized pursuant to section 5 (b) to be 
published in the Federal Register; <c) the manner and form 
in which the Federal Register shall be printed, reprinted, 
compiled, indexed, bound, and distributed; (d) the number 
of copies of the Federal Register which shall be printed, 
reprinted, and compiled, the number which shall be dis¬ 
tributed without charge to Members of Congress, officers and 
employees of the United States, or any Federal agency for 
their official use. and the number which shall be available 
for distribution to the public; and (e) the prices to be 
charged for Individual copies of, and subscriptions to, the 
Federal Register and reprints and bound volumes thereof. 

Sec. 7. No document required under section 5 (a) to be 
published in the Federal Register shall be valid as against 
any person who has not had actual knowledge thereof until 
the duplicate originals or certified copies of the document 
shall have been filed with the Division and a copy made 
available for public inspection as provided In section 2; and, 
unless otherwise specifically provided by statute, such filing 
of any document, required or authorized to be published 
under section 5. shall, except in cases where notice by publi¬ 
cation is insufficient in law, be sufficient to give notice of 
the contents of such document to any person subject thereto 
or affected thereby. The publication in the Federal Register 
of any document shall create a rebuttable presumption <a) 
that it was duly issued, prescribed, or promulgated; (b> that 
it was duly filed with the Division and made available for 
public inspection at the day and hour stated in the printed 
notation: (c) that the copy contained in the Federal Regis¬ 
ter is a true copy of the original; and, (d) that all require¬ 
ments of this Act and the regulations prescribed hereunder 
relative to such document have been complied with. The 
contents of the Federal Register shall be judicially noticed 
and. without prejudice to any other mode of citation, may 
be cited by volume and page number. 

Sec. 8. Whenever notice of hearing or of opportunity to bo 
heard is required or authorized to be given by or under an 
Act of the Congress, or may otherwise properly be given, the 
notice shall be deemed to Lave been duly given to all persona 
residing within the continental United States (not including 
Alaska), except in cases where notice by publication is insuf¬ 
ficient in law. if said notice shall be published in the Federal 
Register at such time that the period between the publication 
and the date fixed in such notice for the hearing or for the 
termination of the opportunity to be heard shall be (a) not 
less than the time specifically prescribed for the publication 
of the notice by the appropriate Act of the Congress; or (b> 
not less than fifteen days when no time for publication la 
specifically prescribed by the Act, without prejudice, however, 
to the effectiveness of any notice of less than fifteen days 
where such shorter period is reasonable. 

Sec. 9. Every payment made for the Federal Register shall 
be covered into the Treasury as a miscellaneous receipt. 
The cost of printing, reprinting, wrapping, binding, and 
distributing the Federal Register and any other expenses 
Incurred by the Government Printing Office in carrying out 
the duties placed upon it by this Act shall be borne by the 
appropriations to the Government Printing Office and such 
appropriations are hereby made available, and arc author¬ 
ized to be Increased by such additional sums as are neces¬ 
sary for such purposes, such increases to be based upon 
estimates submitted by the Public Printer. The purposes 
for which appropriations are available and are authorized 
to be made under section 10 of the Act entitled “An Act to 
establish a National Archives of the United States Govern¬ 
ment, and for other purposes** <48 Stat. 1122) are enlarged 
to cover the additional duties placed upon the National 
Archives Establishment by the provisions of this Act. Copies 
of the Federal Register mailed by the Government shall be 
entitled to the free use of the United States mails in the 
same manner as the official mail of the executive depart¬ 
ments of the Government. The cost of mailing the Federal 
Register to officers and employees of Federal agencies in 
foreign countries shall be borne by the respective agencies. 

8ec. 10. The provisions of section 2 shall become effective 
sixty days after the date of approval of this Act and the 
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publication of the Federal Register shall begin within three 
business days thereafter: Provided . That the appropriations 
involved have been increased as required by section 9 of this 
Act. The limitations upon the effectiveness of documents 
required, under section 5 (a). to be published in the Federal 
Register shall not be operative as to any document issued, 
prescribed, or promulgated prior to the date when such 
document Is first required by this or subsequent Act of the 
Congress or by Executive order to be published In the 
Federal Register. 

Sec. 21. Within six months after the approval of this Act 
each agency shall prepare and file with the committee a 
complete compilation of all documents which have been 
issued or promulgated prior to the date documents are 
required or authorized by this Act to be published in the 
Federal Register and which arc still in force and effect and 
relied upon by the agency as authority for. or invoked or 
used by it in the discharge of. any of its functions or activi¬ 


ties. The committee shall within sixty days thereafter 
report with respect thereto to the President, who shall de¬ 
termine which of such documents have general applicability 
and legal effect, and shall authorize the publication thereof 
in a special or supplemental edition or issue of the Federal 
Register. Such special or supplemental editions or issuer 
shall be distributed in the same manner as regular editions 
or issues, and shall be included in the bound volumes of the 
Federal Register as supplements thereto. 

Sec 12. Nothing in this Act shall be construed to apply 
to treaties, conventions, protocols, and other intemaMona: 
agreements, or proclamations thereof by the President. 

Sec. 13. All Acts or parts of Acts in conflict with this Act 
are hereby repealed insofar as they conflict herewith. 

Sec. 14. This Act may be cited as the "Federal Register 
Act/* 

Approved. July 26, 1935. 





























_ 














